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I. - RAISON D'ITRE OF THE CONVENTION AND DRAFTING HISTORY

International protection of cultural objects

Illicit traffic in works of art is by no means a new phenomenon, nor is it confined to any
particular part of the world. As a form of crime it is, however, expanding rapidly world-wide,
and the emergence of new factors such as the opening-up of new outlets and the growing
demand in the newly affluent States, greater ease of communication and indeed, the remarkable
increase in the value of works of art as a consequence of the influx of capital into the market
bodes ill for any attempt to stem the tide, still less turn it.

While the urgency of the situation is universally acknowledged, the response in terms of
human and financial input and legal protection has fallen far short of what is needed. National
laws in the matter differ widely and this diversity is put to good use by traffickers, as is the
limited (strictly national) territorial scope of the export bans set in place by individual States: the
steps taken by one State to protect its works of art not applied by other States, no more than are
their fiscal, penal or administrative rules, unless inter-State agreements have been concluded to
the contrary.

Most nations to-day regard the protection of their cultural heritage as the prime focus of
their cultural policies - protection, that is, of their own cultural heritage but. implying, also,
respect for that of other States. In strictly legal terms, however, international co-operation to
protect the national cultural heritage against illicit trafficking has tended to be rather a one-sided
exercise, since it has in effect involved only the so-called "exporting" States. Most -of the
'importing" nations have held aloof from such international co-operation schemes where they

• This report was prepared by Ms Marina SCHNEIDER, Research Officer, UNIDROIT; Secretary to

the UNIDROIT Study Group and the Committee of Governmental Experts on the International Protection of
Cultural Property; Executive Secretary to the diplomatic Conference for the adoption of the Convention.

This report is published over five years after the Convention was adopted, whereas a great
many articles and monographs have in the meantime appeared analysing its single provisions, raising
questions or comparing the Convention with other international instruments. This report on the contrary
scrutinises the individual clauses of the Convention, their raison d'6tre, how they took shape in the drafting
- where this is relevant to, understanding them - and how they may be applied. In this, the report may be of
assistance to those States that are considering whether to ratify the Convention or to accede to it. Where
relevant, the report has been updated until 31 December 2001.
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Convention d'UNIDROIT sur les biens culturels
voles ou illicitement exportes: rapport explicatif

pr6par6 par le Secr6tariat d'UNIDROIT *

I. - .RAISON D'ETRE ET PROCESSUS D'ELABORATION DE LA CONVENTION

La protection internationale des biens culturels

Le trafic illicite d'objets d'art n'est pas un probl~me rcent et il ne touche pas exclusivement
une r6gion du monde. II constitue aujourd'hui une forme de d~linquance qui est dans une
phase inqui~tante d'expansion au niveau international et ce ph~nom~ne, qui b~n6ficie de
facteurs favorables comme l'apparition de nouveaux d~bouch~s et clients dans les nouveaux
Etats riches du monde, la facilit6 accrue des communications, ou encore l'extraordinaire hausse
du prix des oeuvres d'art li~e notamment A l'afflux d'argent sur le march6, a' peu de chances de
s'att6nuer. II est m~me difficile d'imaginer pouvoir l'arrter.

Les moyens humains et financiers disponibles, tout comme les remparts 16gislatifs ou
r~glementaires au niveau national, ont malheureusement W insuffisants face aux urgences
reconnues. Les droits nationaux en la mati~re sont tr~s diffrents et c'e'st justement sur cette
diversits que jouent les trafiquants, de mme qu'ils profitent du caractre purement territorial
des interdictions d'exportation, c'est-A-dire du fait que les dispositions d'un Etat sur ce point ne
sont pas plus appliqu6es par les autres Etats que des dispositions fiscales, p~nales ou
administratives, en I'absence d'accords inter-6tatiques A cet effet.

La protection du patrimoine culturel constitue l'un des principaux int6r~ts de politique
culturelle de tout pays. Cela implique la protection de son propre patrimoine, mais aussi le
respect du patrimoine des autres Etats. Or la situation juridique en mati~re de protection
internationale des patrimoines culturels nationaux face au trafic illicite a longtemps 6t6 qualifi~e
de coop6ration internationale restreinte car les pays dits "exportateurs" ont 6t6 pratiquement les
seuls A y participer. La plus grande partie des pays "importateurs" sont en effet rest6s en dehors

Ce rapport a 6t6 r~dig6 par Marina SCHNEIDER, Charg~e de recherches, UNIDROIT; Secr~taire
des comit~s d'6tude et d'experts gouvernementaux d'UNIDROIT sur la protection internationale des biens
culturels; Secr~taire executive de la Conference diplomatique d'adoption de la Convention.

Ce rapport est rendu disponible plus de cinq ans apr~s I'adoption de la Convention, alors que de
nombreux articles et monographies ont &6 publis analysant ses dispositions, soulevant des questions ou
mettant la Convention en relation avec d'autres instruments intemationaux. L'objectif est ici tout autre:
presenter les dispositions de la Convention, leur raison d'etre, des informations sur leur gen~se durant les
travaux pr~paratoires - IA o6 elles peuvent 6clairer leur contenu -, et l'application qui peut en tre faite. A cet
6gard, il devrait constituer une aide pour les Etats qui examinent l'opportunit6 de ratifier la Convention ou d'y
adherer. En ce qui concerne les renseignements portant sur des dates, leur mise A jour est au 31 d~cembre 2001.
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existed. The countries most at risk from theft or the illegal export of their cultural heritage
have defended themselves by taking drastic legal steps such as decreeing total export bans,
granting "public property" status to certain cultural objects (implying, for example, no
limitation period, expropriation in the event of illegal export, etc.). Internationally, however,
such national measures can only be effective if the States to whose territory the cultural
object in question has been removed co-operate: in fact, however, they have been inclined in
the past to put the protection of their national art markets first and co-operation second, co-
operating only on certain strict conditions (i.e. subject to the principles of free trade and
equality before the law of public and private property, and to protect the rights of the good
faith purchaser) - all principles which they were prepared to sacrifice only in exceptional
circumstances.

There is, however, evidence of a change of heart in this respect, notwithstanding the ever-
growing threat to the cultural heritage world-wide. Theft from private homes, from museums or
places of worship is on the rise and States, even the traditional "market" States, are becoming
more amenable to the idea of drastic action. In part, they have been alerted by the serious
problems encountered by collectors and museums stemming from the lack of a clear dividing
line between legal and illicit traffic. The legal approach to illegal export is likewise changing,
and the recognition and enforcement of certain foreign laws is becoming more frequent; the
market States now seem more willing to enforce some, but not all, bans on certain very
important categories of cultural objects.

With illicit art traffic growing increasingly international in scope, the panoply of legal
instruments to combat this scourge has grown apace. A turning point was reached at the end of
the 1960s when the international community agreed on the need for ethical and legal principles
to protect cultural property world-wide. The last thirty years have seen the adoption of a range
of international legal instruments of bilateral, regional or universal scope, most of them adopted
by the United Nations Organisation for Education, Science and Culture (UNESCO), further
supplemented by new rules - mostly of a non-binding nature - for use by those connected with
the art trade.

From UNESCO Convention (1970) to UNIDROIT Convention (1995)

The 1970 UNESCO Convention on the Means of Prohibiting and Preventing the Illicit
Import, Export and Transfer of Ownership of Cultural Property (hereinafter: the 1970
Convention) 1 constituted a great step forward in that it accords privileged status to cultural
objects and imposes an obligation on States to protect them, while proposing a set of
concrete measures designed to implement such protection, in particular against theft and
pillage. Although a public law instrument binding on Contracting States, the implementation
of some of its provisions nevertheless also raises issues of private law. The main stumbling-
block was Article 7 b. (ii), which provided for the restitution to the original owner of a stolen
or illegally exported object by the possessor, even the good faith possessor, and the latter's
right to compensation. 2

1 The text of this Convention is reproduced in Conventions and Recommendations of Unesco
concerning the protection of cultural heritage, 1985, p. 57. Website: http://www.unesco.org/culture/
laws/1 970/htmleng/pagel .shtml. By 31 December 2001, 92 States had become Parties to this instrument.

2 Article 7 b. ii. provides that:
'The States Parties to this Convention undertake:
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des sch6mas de coop6ration internationale existants. Les pays dont le patrimoine souffre ou a
souffert de vols et/ou d'exportations illicites se sont dot6 de r6ponses juridiques radicales
(prohibitions absolues d'exportation, attribution A certains biens culturels de caract&es propres
au domaine public comme l'imprescriptibilit6, I'expropriation en cas d'exportation illicite, etc.).
Mais sur le plan international, I'efficacit6 de tels moyens nationaux d6pend de la volont6 de
coop6ration des Etats o6i ces biens ont W d6plac6s: et la r6alit6 pendant longtemps a W que
ces pays, souvent pour prot6ger leur march6 de I'art, n'ont coop6r6 qu'A des conditions
particulires (pr~pond6rance du principe de libert6 du commerce et de circulation des biens,
6galit6 entre biens publics et priv6s, protection de I'acqu6reur de bonne foi) au nom de
principes qu'ils n'staient pr6ts A sacrifier que dans des cas exceptionnels.

Depuis quelques ann6es les consciences ont beaucoup chang6 mme si les menaces au
patrimoine culturel sont de plus en plus nombreuses et graves surtous les.continents: les vols dans
les maisons priv6es, dans les mus6es ou dans les lieux de culte ont augment6 consid6rablement et
les Etats, m~me ceux qui sont traditionnellement des Etats du march6, sont aujourd'hui plus
dispos6s A entreprendre des actions radicales, sensibilis6s entre autres sur les graves probl~mes
encourus par les collectionneurs et les mus6es du fait de la fronti~re floue entre commerce licite et
trafic illicite. En mati~re d'exportation illicite 6galement, 1'6volution du droit a fait que la
reconnaissance et I'application de certaines lois 6trangres est plus courante; les Etats du march6
se montrent davantage pr6ts A appliquer les interdictions qui concernent des cat6gories de biens
culturels particuli~rement importants (mais non pas toutes les interdictions).

Si le trafic illicite s'est internationalis6, il en a W de m6me pour les moyens mis en ceuvre
pour lutter contre ce mal: sur le plan strictement juridique, un tournant a 6t6 pris A la fin des
ann~es soixante dans la communaut6 des Etats avec la reconnaissance de la n6cessit6 de
principes 6thiques et juridiques au niveau international pour assurer une certaine protection des
biens culturels. Les trente derni~res ann6es ont 6t6 marqu6es par 'adoption d'un ensemble
d'instruments, A caract~re bilat6ral, r6gional ou encore universel, dont les principaux ont vu le
jour dans le cadre de I'Organisation des Nations Unies pour 1'6ducation, la science et la culture
(UNESCO), qui ont W renforc6s par 1'61aboration de r~gles - A caract~re le plus souvent non
obligatoire - clans les milieux en relation avec le commerce de I'art.

De la Convention de I'UNESCO de 1970 a la Convention d'UNIDROIT de 1995

La Convention de l'UNESCO de 1970 concernant les mesures A prendre pour interdire et
emp~cher l'importation, l'exportation et le transfert de propri6t6 illicites de biens culturels (ci-
apr~s "la Convention de 1970") 1 a marqu6 une avanc6e tr~s importante, puisque d'une part
elle reconnalt un statut privil6gi6 aux biens culturels et une obligation des Etats de les prot6ger,
et d'autre part elle 6nonce des principes concrets de protection, en particulier contre le vol et le
pillage. Instrument de droit public qui impose des obligations aux Etats contractants, ses
dispositions posaient toutefois un certain nombre des probl~mes de mise en ceuvre relevant du
droit priv6. L'6cueil majeur 6tait constitu6 par 'article 7 b.(ii) pr6voyant Ia restitution au
propri~taire d'origine d'un bien vol6 ou illicitement export6 par le possesseur qui aurait acquis
m~me de bonne foi le bien et, en contrepartie, le droit de celui-ci A une indemnit6 2.

1 Le texte de cette Convention est reproduit dans Conventions et recommandations de I'Unesco

relatives A la protection du patrimoine culturel, 1990, p. 59. Site Internet: : http'/www.unesco.org/culture/
laws/1 970/html fr/pagel .shtml. Au 31 d6cembre 2001, 92 Etats 6taient parties A cet instrument.

2 L'article 7 b. (ii) de la Convention de 1970 dispose:
"Les Etats parties A la pr6sente Convention s'engagent:
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The chief problems in a case of theft are transfer of title and the conflict of interests
between the person (usually the owner) who has been dispossessed of an object and the
purchaser in good faith of that object. Legal systems approach the problem of acquisition a non
domino in very different ways: common law systems follow the nemo dat quod non habet rule
(a purchaser cannot acquire valid title unless the transferor has valid title), whereas the vast
majority of civil law systems accord greater protection, albeit to varying degrees, to the acquirer
in good faith of stolen property ("en fait de meubles, possession vaut titre").

The problems of transfer of title and acquisition a non domino were first addressed by
the International Institute for the Unification of Private Law (UNIDROIT) in a draft model law
prepared in the 1960s. The draft Uniform Law on the Acquisition in Good Faith of Corporeal
Movables (hereinafter referred to as "LUAB") 3 contemplated the acquisition for value of
movables in general, and tied in closely with two other UNIDROIT instruments, the Hague
Conventions on international sale adopted in 1964 (the Convention relating to a uniform law
on the international sale of goods (ULIS) and the Convention relating to a uniform law on the
formation of contracts for the international sale of goods (ULFIS)). In this context, and bearing
in mind the aim of improving certainty in international commercial transactions, LUAB
endorsed the principle of the validity of acquisition a non domino. This draft, which was
ratified by the UNIDROIT' Governing Council in 1974, never made the grade as an
international instrument for lack of consensus to convene a diplomatic Conference for its
adoption.

Mindful of the experience gained in connection with LUAB, UNESCO turned to
UNIDROIT when the time came to prepare private law rules for the implementation of its 1970
Convention. On account however of the very special nature of the objects contemplated,
which were not mere merchandise, it soon became clear that the objectives pursued by
LUAB and the solution it offered were in fact quite different from those required to protect the
cultural heritage.

The other problem addressed by the 1970 Convention was that of the removal of cultural
objects from the territory of the State of origin in violation of its export legislation. In this
connection, while the 1970 Convention does require States to adopt procedures governing the
authorised export of cultural objects, it proposes no specific mechanism for the return of
illegally exported objects to their country of origin.

It was clear from an early stage that only the format of an international Convention would
provide an effective instrument and that, having regard to the large number of States which had
already accepted the 1970 Convention, the two instruments should be fully compatible. As to
the substantive content of the future instrument, the starting point was to be Article 7 b.ii. of the
1970 Convention, concentrating on the two situations it dealt with: theft and illegal export.
Within this framework, the key to success consisted in finding a way of reconciling the' two

b. ii. at the request of the State Party of origin, to take appropriate steps to recover and return
any such cultural property imported after the entry into force of this Convention in both States concerned,
provided, however, that the requesting State shall pay just compensation to an innocent purchaser or to a
person who has valid title to that property. [...]'.

3 The text of the draft Uniform Law on the Acquisition in Good Faith of Corporeal Movables
("LUAB") was reproduced in Revue de droit uniforme.I Uniform Law Review, 1975-1, 79. See also J.-G.
SAUVEPLANNE, "Explanatory Report", Idem, 85.
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Le probl~me essentiel en mati~re de vol est la question du transfert du droit de propri6t6 et
du conflit d'int6rgts entre une personne (habituellement le propri6taire) qui a W d6poss6d6e d'un
bien et I'acqudreur de bonne foi de ce bien. Les divers syst~mes juridiques abordent le probl~me
de 'acquisition a non domino de fagon tr~s diff6rente: tandis que les syst~mes de common law
appliquent ]a r~gle nemo dat quod non habet (le titre de propri6t6 ne peut pas 6tre valablement
acquis si le c6dant ne d6tient pas lui-m~me un titre'valable), la plus grande partie des syst~mes de
droit civil accordent - quoiqu'A des degr6s variables - une protection plus large A I'acqu6reur de
bonne foi de biens vol6s (sur la base du principe en fait de meubles, possession vaut titre).

Les probl~mes de transfert de propri6t6 et d'acquisition a non domino avaient dans les
ann6es 1960 I'objet de travaux d'61aboration d'une loi module au sein de Institut international
pour I'unification du droit priv6 (UNIDROIT). Le projet de loi uniforme d'UNIDROIT sur l'acquisition
de bonne foi d'objets mobiliers corporels (ci-apr~s "LUAB") 3 visait I'acquisition A titre on6reux
des biens meubles en g6n6ral, et s'inscrivait dans la ligne des travaux d'l1aboration par UNIDROIT
des Conventions de La Haye de 1964 sur la vente internationale (la Convention portant loi
uniforme sur la vente internationale des objets mobiliers corporels (LUVI) et la Convention portant
Ioi uniforme sur la formation des contrats de vente internationale des objets mobiliers corporels
(LUFC)). Dans ce contexte, eu 6gard au but d'accroitre la certitude des op6rations commerciales
internationales, la solution que retenait la LUAB tendait A reconna'tre la validit6 du droit de
I'acqu6reur a non domino. Ce projet qui a 6t6 ent6rin6 en 1974 par le Conseil de Direction
d'UNIDROIT n'a cependant pas 6 adopt6 comme instrument international, le consensus ayant 6t6
estim6 insuffisant pour tenir la Conf6rence diplomatique d'adoption.

L'exp6rience qui avait 6t6 acquise dans le contexte de la LUAB a port6 I'UNESCO A
s'adresser A UNIDROIT pour pr6parer des rfgles de droit priv6 pour la mise en oeuvre de sa
Convention de 1970. En raison m6me de la nature tout A fait particuli~re des biens vis6s, qui ne
sont pas des marchandises ordinaires, il est apparu clairement cependant que les objectifs qui
avaient inspir6 la solution de la LUAB he pouvaient se confondre avec ceux de la protection du
patrimoine culturel.

L'autre question soulev6e par ]a Convention de 1970 est celle de la sortie de biens
culturels hors des fronti~res nationales en violation de la r6glementation de I'Etat d'origine. Sur
ce point, la Convention de 1970, tout en demandant aux Etats d'adopter des proc6dures
d'autorisation A I'exportation des biens culturels, ne pr6voit pas de m6canisme sp6cifique
organisant le retour dans le pays d'origine des biens sortis ill6galement.

II est apparu A un stade pr6coce des travaux pr6paratoires d'UNIDROIT que, relativement A la
forme de 'instrument A adopter, seule une convention internationale serait un v6hicule efficace et
que, compte tenu du grand nombre d'Etats qui avaient d6jA accept6 la Convention de 1970, les
deux instruments devraient tre pleinement compatibles. Quant au contenu mat6riel du futur
instrument, le point de d6part devrait 6tre le champ de 'article 7 b.(ii) de la Convention de 1970,
avec les deux hypotheses vis6es par celui-ci, le vol et I'exportation illicite. Dans le cadre ainsi
d6termin6, la cl6 du succ~s des travaux r6sidait dans la possibilit6 de trouver un point de

b. (ii) A prendre des mesures appropri6es pour saisir et restituer A la requite de I'Etat d'origine
partie A la Convention tout bien culturel ainsi vole et import6 apr~s I'entr6e en vigueur de la pr6sente Conven-
tion A I'Ngard des deux Etats concern~s, A condition que I'Etat requ~rant verse une indemnit6 6quitable A la
personne qui est acqu~reur de bonne foi ou qui d~tient Igalement la propri~t6 de ce bien [...]".

3 Le texte du Projet de loi uniforme d'UNIDROIr sur I'acquisition de bonne foi d'objets mobiliers
corporels ("LUAB") est reproduit dans la Revue de droit uniforme / Uniform Law Review, 1975-1, 78. Voir
aussi J.-G. SAUVEPLANNE, "Rapport explicatif", idem, 84.
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opposing positions: the advocates of the free movement of cultural objects world-wide who
sought to restrict as far as possible the substantive scope of application of the Convention and to
preserve the protection at present enjoyed in their countries by the purchaser in good faith; and
the partisans of national protection of the cultural heritage who wished to extend as far as
possible the principle of the return of stolen or illegally exported cultural objects and thereby to
obtain the maximum level of international protection for their national cultural heritage.

The drafters of the UNIDROIT Convention were able at all times to count on the co-opera-
tion and assistance of UNESCO, at whose request the work had been undertaken. That
organisation also took a very active part as an observer in the diplomatic Conference and
continues to this day to promote the UNIDROIT Convention as an instrument supplementary to
its own 1970 Convention. 4

Reference should also be made to two initiatives undertaken at regional level which took
off when the UNIDROIT Convention was still at the drafting stage. Both were to a large extent
influenced by the discussions during this stage, and in return provided useful reference points
in formulating appropriate compromise solutions. EEC Regulation No. 3911/92 of the Council of
the European Communities of 9 December 1992 on the export of cultural goods 5 and EEC
Directive 93/7 of 15 March 1993 of the Council on the return of cultural objects unlawfully
removed from the territory of a Member State 6 (and their successive amendments) set out
protective measures for the cultural heritage of Member States of the European Union upon
completion of the Single Market and the abolition of intra-Community frontier controls. The
other initiative concerns the countries of the Commonwealth and provides rules to protect
cultural objects against illegal export, enshrined in a Scheme for the Protection of the Material
Cultural Heritage, adopted in Mauritius in November 1993. 7

The preparatory work carried out by UNIDROIT

At the request of UNESCO, in the early 1980s, the UNIDROIT Governing Council decided at its
6 5 th session (April 1986) to include the subject of the international protection of cultural

property in the UNIDROIT Work Programme for the triennial period 1987-1989.8

A first study on the international protection of cultural property, in the light especially of
LUAB (1974) and the 1970 Convention, 9 followed by a second study dealing more particularly
with the rules of private law governing the transfer of title over cultural property, 10 were
entrusted to Prof. Gerte REICHELT (Austria). A comparative law survey suggested that one method

4 Special tribute must here be paid to Ms Lyndel PROTT, whose contribution to the work of
UNIDROIT was decisive. See, in particular, her commentary on the UNIDROIT Convention, Lyndel V. PROTT,
Commentary on the UNIDOiT Convention, Leicester, Institute of Art and Law, 1997, 145 p.

5 Official journal of the European Communities No. L 395 of 31.12.1992, p. 1.
6 Official journal of the European Communities No. L 74 of 27.3.1993, p. 74.
7 Commonwealth Law Bulletin, Vol. 19, No. 4, Oct. 93, p. 2015.
8 UNIDROIT 1986, C.D. 65 - Doc. 18. Report on the 65th session of the Governing Council, 22;

UNIDROIT 1986, A.G. 39 - Doc. 10. Report on the 3 9'h session of the General Assembly, 3.
9 G. REICHELT, "The international protection of cultural property', Revue de droit uniforme /

Uniform Law Review, 1985-1, 42 (UNIDROIT 1986, Study LXX - Doc. 1).
10 G. REICHELT, "The international protection of cultural property - second study", Revue de droit

uniforme / Uniform Law Review, 1988-1, 52 (UNIDROIT 1988, Study LXX - Doc. 4).
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rencontre entre des positions antagonistes - les adeptes de la libre circulation internationale des
biens culturels voulant restreindre le plus possible le champ d'application mat6rielle de la
Convention et prdserver la protection dont b6n6ficie chez eux I'acqu6reur de bonne foi; les
partisans d'une protection nationale du patrimoine, d6sireux d'6tendre le plus possible la port6e
du principe de la restitution des biens culturels vol6s ou illicitement export6s et assurer ainsi une
protection internationale optimale du patrimoine culturel national.

Entrepris A la demande de I'UNESCO, les travaux d'61aboration de la Convention
d'UNIDROIT ont A tout moment b6n6fici6 de la coop6ration constructive de cette organisation,
dont la participation en tant qu'observateur A la Conf6rence diplomatique a 6t6 extr~mement
active, et qui continue de fournir un soutien consid6rable dans la promotion de la Convention
d'UNIDROIT comme instrument compl6mentaire de sa Convention de 1970 4.

II convient de mentionner deux initiatives A caractre r6gional qui ont vu le jour durant les
travaux de pr6paration de la Convention d'UNIDROIT, qui ont W largement influenc6es par
ceux-ci et ont fourni en retour des r6f6rences utiles dans les termes des solutions de compromis
retenues. Le R~glement CEE n0 3911192 du Conseil des Communaut6s europ6ennes du 9
d6cembre 1992 concernant l'exportation de biens culturels 5 et la Directive 93/7/CEE du
Conseil du 15 mars 1993 relative la restitution de biens culturels ayant quitt6 illicitement le
territoire d'un Etat membre 6 (et leurs modifications successives) contiennent des mesures de
protection pour les patrimoines culturels-des Etats membres de I'Union europ6enne apr~s
I'ach~vement du March6 int6rieur et la suppression des contr6les aux frontires intra-
communautaires. L'autre initiative concerne les pays du Commonwealth, avec le Scheme for
the Protection of the Material Cultural Heritage (adopt6 A Maurice en 1993) 7 qui 6nonce des
r~gles de protection contre I'exportation illicite.

Les travaux pr'paratoires dUNIDROIT

En r6ponse A la demande de I'UNESCO au d6but des ann6es 1980, le Conseil de Direction
d6cida A sa 65"' session (avril 1986) d'inclure le sujet de la protection internationale des biens
culturels dans le Programme de travail d'UNIDROIT pour la p6riode triennale 1987-1989 8.

Une premiere 6tude sur la protection internationale des biens culturels t la lumi~re
notamment de ]a LUAB de 1974 et de la Convention de 1970 9, suivie d'une deuxi~me qui
faisait r6f6rence en particulier aux r~gles de droit priv6 concernant le transfert de propri6t6 des
biens culturels 10, furent confi6es A la Pr. Gerte REICHELT (Autriche). La vue d'ensemble de droit
compar6 pr6c6dait I'examen d'un moyen de protection efficace des biens culturels, A savoir

4 On rendra un hommage particulier A Madame Lyndel V. PROTT dont la contribution aux
travaux d'UNIDROIT a 6 essentielle. On notera en particulier son commentaire sur la Convention
d'UNIDROIT, Biens culturels vol6s ou illicitement export6s: Commentaire relatif la Convention
d'UNIDROIT, Paris UNESCO (Les droits de I'homme en perspective), 2000, 219 p.

5 journal officiel des Communaut6s europ~ennes NO L 395 du 31.12.1992, p. 1.
6 journal officiel des Communaut6s europ6ennes NOL 74 du 27.3.1993, p. 74.
7 Commonwealth Law Bulletin Vol. 19, n04, Oct. 93, p. 2015.
8 UNIDROIT 1986, C.D. 65 - Doc. 18. Rapport sur la 656 e session du Conseil de Direction, 22;

UNIDROIT 1986, A.G. 39 - Doc. 10. Rapport sur la 39,1' e session de I'Assembl6e GCndrale, 3.
9 G. REICHELT, "La protection internationale des biens culturels", Revue de droit uniforme /

Uniform Law Review, 1985-1, 42 (UNIDROIT 1986, Etude LXX- Doc. 1).
10 G. REICHELT, "La protection internationale des biens culturels - deuxi6me etude", Revue de

droit uniforme/ Uniform Law Review, 1988-1, 52 (UNIDROIT 1988, Etude LXX - Doc. 4).
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of providing effective protection for cultural property would be the application of mandatory rules
which would translate political considerations into legal concepts. A novel approach was advo-
cated based on the recognition of foreign laws governing the export of cultural property through
the combined effect of private law, private international law (conflict of laws) and public law.

After it had been informed that UNESCO did not itself envisage the preparation of any new
international instrument, the UNIDROIT Governing Council decided 11 to set up a study group to
consider the feasibility and desirability of drawing up uniform rules relating to the private law
aspects of the international protection of cultural property. The group worked on the basis of a
preliminary draft Convention on the restitution of cultural objects, submitted by Mr Roland
LOEWE, 12 whose essentially pragmatic approach was founded on the concepts of restitution and
the right to payment. 13 The study group held three sessions in Rome between 1988 and 1990,14

under the chairmanship of Mr Riccardo MONACO (then President of UNIDROIT). At the end of its
third session, it adopted the preliminary draft UNIDROIT Convention on Stolen or Illegally
Exported Cultural Objects. 15

Following the Governing Council's decision to convene a Committee of governmental
experts, the text of the preliminary draft was discussed and revised at four meetings, all chaired
by Mr Pierre LALIVE (Switzerland) and held in Rome between 1991 and 1993.16 At the
conclusion of its fourth session, the Committee adopted the draft UNIDROIT Convention on the
International Return of Stolen or Illegally Exported Cultural Objects, 17 and the UNIDROIT

Governing Council, at its 7 3rd session (May 1994), deemed the text ripe for submission to a
diplomatic Conference for adoption as it represented a compromise between the different
positions of legal systems which were based on widely differing principles. The Italian
Government duly convened the diplomatic Conference which was held in Rome from 7 to 24
June 1995.

The Conference was attended by a large number of Governments and organisations. 18 It

had before it the following texts: the draft UNIDROIT Convention and its Explanatory Report

11 UNIDROIT 1988, C.D. 67 - Doc. 18, Report on the 67' session of the Governing Council, 32.
12 The Austrian member of the UNIDROIT Governing Council.

13 UNIDROIT 1988, Study LXX - Doc. 3.

14 The reports on these three sessions (12-15 December 1988, 13-17 April 1989 and 22-26
January 1990) were reproduced respectively in UNIDROIT 1989, Study LXX - Doc. 10; UNIDROIT 1989,
Study LXX - Doc.- 14; UNIDROIT 1990, Study LXX - Doc. 3.

15 Reproduced in Revue de droit uniforme / Uniform Law Review 1990-11, 16 (UNIDROIT 1990 -

Study LXX - Doc. 19); see also M. SCHNEIDER, "Explanatory Report on the Preliminary Draft UNIDROIT
Convention on Stolen or Illegally Exported Cultural Objects", idem, 26.

16 The Reports on the four sessions (6-10 May 1991, 20-29 January 1992, 22-26 February 1993

and 29 September - 8 October 1993) were reproduced respectively in UNIDROIT 1991, Study LXX - Doc.
23, UNIDROIT 1992, Study LXX - Doc. 30, UNIDROIT 1993, Study LXX - Doc. 39 and UNIDROIT 1994, Study
LXX - Doc. 48. The meetings were attended by representatives of fifty member States of UNIDROIT,
twenty-five non-member States, nine inter-governmental organisations, five non-governmental organisations
and/or professional associations as well as the Sovereign Military Order of Malta.

17 Reproduced in Revue de droit uniforme / Uniform Law Review, 1993, 104 (UNIDROIT 1994 -

Study LXX - Doc. 49); see also M. SCHNEIDER, "Explanatory Report on the Draft UNIDROIT Convention on
the International Return of Stolen or Illegally Exported Cultural Objects", idem, 119.

18 Seventy-eight States - of which eight as observers - were represented at the diplomatic

Conference; seven inter-governmental organisations, five international non-governmental organisations, one
international professional association as well as the Sovereign Military Order of Malta also sent observers;
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'application de r~gles imp6ratives traduisant des consid6rations d'ordre politique en concepts
juridiques. Une approche nouvelle y 6tait pr6conis6e, fond6e sur la reconnaissance des droits
6trangers r6gissant 'exportation des biens culturels par le biais de 'effet combin6 du droit
priv6, du droit international priv6 (conflits de lois) et du droit public.

Ayant 6t6 inform6 que 'UNESCO n'envisageait pas de pr6parer en son sein un nouvel
instrument international, le Conseil de Direction d'UNIDROIT d6cida 11 de crier un comit6
d'6tude charg6 d'examiner la possibilit6 et I'opportunit6 d'6tablir des rfgles uniformes traitant
des aspects de droit priv6 de la protection internationale des biens culturels. Ce comit6 a
travaill6 sur la base d'un avant-projet de Convention sur la restitution d'objets culturels,
pr6sent par M. Roland LOEWE 12 dont 'approche essentiellement pragmatique 6tait fond6e sur
les concepts de restitution et de droit au paiement 13. Le comitc d'6tude s'est r6uni A Rome A
trois reprises entre1988 et 1990 14 sous la pr6sidence de M. Riccardo MONACO (alors Pr6sident
d'UNIDROIT) et A 'issue de sa troisi~me session, il a adopt6 'avant-projet de Convention
d'UNIDROIT sur les biens culturels volds ou illicitement export6s 15.

Suite A la d6cision du Conseil de Direction de convoquer un Comit6 d'experts gouverne-
mentaux, le texte de 'avant-projet a 6t6 discut6 et r&vis6 lors de quatre sessions du comit&
pr6sid6es par le Pr. Pierre LALIVE (Suisse), qui se sont tenues A Rome entre 1991 et 1993 16. A la

conclusion de sa quatri~me session, le comit6 a adopt6 le projet de Convention d'UNIDROIT sur

/e retour international des biens culturels vol6s ou illicitement export6s .1 7 et, A sa 7 36me session
(mai 1994), le Conseil de Direction d'UNIDROIT a estim6 que ce texte qui avait atteint un

compromis entre des syst~mes juridiques renfermant des principes pourtant tr.s diff6rents, 6tait
pr~t pour tre soumis A une Confsrence diplomatique pour adoption. Le Gouvernement italien

a convoquL la Conference diplomatique qui s'est tenue A Rome du 7 au 24 juin 1995.

La Conf6rence a vu une tr~s large participation des Gouvernements et des organisations
intress6es 18. Elle a W saisie du projet de Convention, du rapport explicatif pr6par par le

11 UNIDROIT 1988, C.D. 67- Doc. 18, Rapport sur la 676'session du Conseil de Direction, 34.
12 Membre autrichien du Conseil de Direction d'UNIDROIT.
13 UNIOROIT 1988, Etude LXX - Doc. 3.

14 Les rapports sur les trois sessions (12-15 d~cembre 1988, 13-17 avril 1989 et 22-26 janvier

1990) sont reproduits respectivement dans UNIDROIT 1989, Etude LXX - Doc. 10; UNIDROIT 1989, Etude
LXX - Doc. 14; UNIDROIT 1990, Etude LXX - Doc. 18.

15 Reproduit dans Revue de droit uniforme / Uniform Law Review' 1990-11, 16 (UNIDROIT 1990,

Etude LXX - Doc. 19); voir aussi M. SCHNEIDER, "Rapport explicatif sur I'avant-projet de Convention
d'UNIDROIT sur les biens culturels vols ou illicitement export~s', idem, 26.

16 Les rapports sur les quatre sessions (6-10 mai 1991, 20-29 janvier 1992, 22-26 f6vrier 1993 et

29 septembre - 8 ocdobre 1993) sont reproduits respectivement dans UNIDROIT 1991, Etude LXX - Doc. 23;
UNIDROIT 1992, Etude LXX - Doc. 30; UNIDROIT 1993, Etude LXX - Doc. 39 et UNIDROIT 1994, Etude LXX
- Doc. 48. Ont particip6 en tout cinquante Etats membres d'UNIDROIT, vingt-cinq Etats non membres, neuf
organisations internationales intergouvernementales, cinq organisations non gouvernementales etlou
associations professionnelles ainsi que I'Ordre souverain militaire de Malte.

17 Reproduit dans Revue de droit uniforme / Uniform Law Review, 1993, 104 (UNIDROIT 1994,

Etude LXX - Doc. 49); voir aussi M. SCHNEIDER, 'Rapport explicatif sur le projet de Convention d'UNIDROIT
sur le retour international des biens culturels volds ou illicitement export~s", idem, 118.

18 Soixante-dix-huit Etats - dont huit A titre d'observateurs -, sept organisations intergouver

nementales, cinq organisations internationales non gouvernementales, une association professionnelle
internationale ainsi que l'Ordre souverain militaire de Malte ont 6galement W repr~sent~s par des
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prepared by the UNIDROIT Secretariat and the draft Final Provisions with explanatory comments
by the UNIDROIT Secretariat, as well as the proposals and comments submitted by Governments
and international organisations. 19 The Conference work Wvas carried out by the Plenum and its
organs; 20 special mention should be made of an informal Working Group - whose membership
reflected the policy positions most at variance with each other - set up ten days into the
negotiations when they seemed headed for failure over several seemingly insurmountable
stumbling-blocks. This group met in parallel with the Conference proper to draft a compromise
text 21 which won the support of other delegations and which, together with a draft
Preamble, 22 was submitted to the Conference. The UNIDROIT Convention on the International
Return of Stolen or Illegally Exported Cultural Objects 23 was opened to signature - and
accession - at the close of the Conference on 24 June 1995.

The Convention remained open for signature in Rome (Italy) until 30 June 1996. By that
date, 22 States had signed the Convention deposited with the Government of Italy. 24 By 31
December 2001, the Convention was in force between 13 States. 25

for the complete list of participants, see CONF. 8/INF. 1 FINAL, in Acts and Proceedings of the diplomatic
Conference for the Adoption of the draft UNIDROIT Convention on the International Return of Stolen or
Illegally Exported Cultural Objects, Presidenza del Consiglio dei Ministri - Dipartimento per I'informazione
e I'Editoria, Rome 1996, pp. 392.

19 The Acts (supra note 18) reproduce: the draft UNIDROIT Convention on the International Return
of Stolen or Illegally Exported Cultural Objects with explanatory Report prepared by the UNIDROIT
Secretariat (CONF. 8/3); the draft Final Provisions Capable of Embodiment in the draft UNIDROIT Conven-
tion with explanatory comments by the UNIDROIT Secretariat (CONF. 8/4); the Proposals and Comments of
Governments and International Organisations on the draft UNIDROIT Convention (CONF. 8/5 and Addenda,
CONF. 8/6 and Addenda, CONF. 8/W.P. 1-7 and CONF. 8/C.1/W.P. 1-82) and (idem) on the draft Final
Provisions Capable of Embodiment in the draft UNIDROIT Convention (CONF. 8/C.2/W.P. 1-25).

20 The Acts (supra note 18) reproduce the Summary records of the Conference (CONF. 8/S.R.
1-7), the Summary records of the Meetings of the Conference (CONF. 8/C.l/S.R. 1-19), the Report of the
Meetings of the Conference (CONF. 8/C.1/Doc. 1) and the Report of the Final Clauses Committee (CONF.
8/C.2/Doc. 1).

21 Acts (supra note 18), CONF. 8/W.P. 5, 347 - Proposal submitted by the delegations of

Australia, Cambodia, Canada, France, Greece, Ireland, Italy, Mexico, Republic of Korea, Spain, Turkey, the
United States of America and Zambia.

22 Acts (supra note 18), CONF. 8/W.P. 6, 351 - Proposal submitted by the delegations of
Australia, Cambodia, Canada, France, Greece, Italy, Mexico, the Netherlands, Spain, Switzerland, Turkey,
the United States of America and Zambia.

23 The text of the Convention is reproduced as an Annex hereafter, and may also be accessed on
the UNIDROIT website: http://www.unidroit.org/english/conventions/c-cult.htm.

24 The signatory States are: Bolivia, Burkina Faso, Cambodia, C~te d'Ivoire, Croatia, Finland,
France, Georgia, Guinea, Hungary, Italy, Lithuania, the Netherlands, Pakistan, Paraguay,- Peru, Portugal,
Romania, Russian Federation, Senegal, Switzerland and Zambia.

25 By 31 December 2001, the following States were Parties to the Convention: Bolivia, Brazil,
China, Croatia, Ecuador, El Salvador, Finland, Hungary, Italy, Lithuania, Paraguay, Peru and Romania. By
that time, Argentina and Norway had acceded to the Convention, with a scheduled entry into force for
these States on 1 February and 1 March 2002, respectively. The state of implementation
(ratifications/accessions) of the Convention is regularly updated on the UNIDROIT website at
<http://www.unidroit.org/english/implement/1-95.htm>.
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Secretariat* d'UN1DROIT, d'un projet de dispositions finales et commentaires explicatifs du
Secretariat d'UNIDROIT, ainsi que des propositions et des observations des Gouvernements et des
organisations internationales 19. Les travaux se sont deroulks au sein de la Conference plni~re et
de ses organes 20; il faut tout particulirement signaler un Croupe de travail informel dont la
composition reflItait les positions les plus 6loignees, qui s'est form6 apr~s dix jours de
negociations alors que des obstacles apparemment insurmontables laissaient craindre pour le
succ~s de la Conference. Ce Groupe dont les reunions se sont tenues en marge des travaux de la
Conference, a 6labor6 un texte de compromis 21 et ce texte auquel d'autres d6legations ont
apport6 leur soutien, ainsi qu'un projet de pr~ambule 22, ont 6t6 presentes A la Conf~rence. La
Convention d'UNIDROIT sur les biens culturels vol6s ou illicitement export6s 23 a 6t6 ouverte A la
signature - ainsi qu'A l'adh~sion - A la cloture de la Conference le 24 juin 1995.

La Convention est restee ouverte A la signature A Rome (Italie), jusqu'au 30 juin 1996. A
cette date, 22 Etats avaient sign6 la Convention deposee aupr~s du Gouvernement d'ltalie 24
Au 31 dcembre 2001, la Convention 6tait en vigueur entre 13 Etats 25.

observateurs; pour la liste compl.te des participants, voir le document CONF. 8/INF. I FINAL, dans Actes
de la Conf6rence diplomatique pour l'adoption du projet de Convention d'UNIDROIT sur le retour
international des biens culturels vol6s ou illicitement export6s, Presidenza del Consiglio dei Ministri -
Dipartimento per I'Informazione e I'Editoria, Rome 1996, 392 pp.

19 Les Actes (supra note 18) reproduisent: le Projet de Convention d'UNIDROIT sur le retour inte-
rnational des biens culturels vol6s ou illicitement export6s avec Rapport explicatif pr6par6 par le Secretariat
d'UNIDROIT (CONF. 8/3); le Projet de dispositions finales susceptibles d'etre incorpor6es dans le projet de
Convention d'UNIDROIT avec commentaires explicatifs prdpards par le Secretariat d'UNIDROIT (CONF. 8/4);
les Propositions et observations des Couvernements et des organisations internationales sur le projet de
Convention d'UNIDROIT (CONF. 8/5 et Addenda, CONF. 8/6 et Addenda, CONE. 8/W.P. 1 A 7 et CONF.
8/C.1/W.P. 1 A 82) et [idem] sur le projet de dispositions finales susceptibles d'etre incorpor6es dans le
projet de Convention d'UNIOROIT (CONF. 8/C.2/W.P. 1 .A 25).

20 Les Actes (supra note 18) reproduisent les Comptes rehdus analytiques de la Conf6rence
(CONE. 8/S.R. 1 A 7), les Comptes rendus analytiques de la Commission pl6ni~re (CONF. 8/C.I/S.R. 1 A 19),
le Rapport de la Commission plenire (CONF. 8/C.I/Doc. 1) et le Rapport de la Commission des
dispositions finales (CONF. 8/C.2/Doc. 1).

21 Actes (supra note 18), CONF. 8/W.P. 5, 347 - Proposition soumise par les d6legations
d'Australie, Cambodge, Canada, Espagne, Etats-Unis d'Am~rique, France, Grace,'Irlande, Italie, Mexique,
Republique de Coree, Turquie et Zambie.

22 Actes (supra note 18), CONF. 8/W.P. 6, 351 - Proposition soumise par les d~legations
d'Australie, Cambodge, Canada, Espagne, Etats-Unis d'Am~rique, France, Gr~ce, Italie, Mexique, Pays-Bas,
Suisse, Turquie et Zambie.

23 Le texte de la Convention est reproduit en Annexe ci-apres; il peut etre consult6 sur le site
Internet d'UNIDROIT A http://www.unidroit.org/french/conventions/c-cult.htm.

24 Les Etats signataires sont: Bolivie, Burkina Faso, Cambodge, COte d'lvoire, Croatie, Federation

de Russie, Finlande, France, G6orgie, Guinee, Hongrie, Italie, Lituanie, Pakistan, Paraguay, Pays-Bas, Perou,
Portugal, Roumanie, S6n~gal, Suisse et Zambie.

25 Les Etats parties au 31 d6cembre 2001 sont: Bolivie, Bresil, Chine, Croatie, El Salvador,
Equateur, Finlande, Hongrie, Italie, Lituanie, Paraguay, P~rou et Roumanie. A cette date, I'Argentine et la
Norv~ge avaient adher6 A la Convention avec une entree en vigueur pr6vue pour ces Etats respectivement
au 1e f6vrier et au 1 e' mars 2002. Pour une mise A jour de I'Ntat des ratifications/adhesions, consulter le site
Internet d'UNIDROIT A la page http://www.unidroit.org/french/implement/i-95.htm.

Rev. dr. unif. 2001-3

HeinOnline  -- 6 Unif. L. Rev. n.s. 487 2001



UNIDROIT Convention on Stolen or Illegally Exported Cultural Objects : Explanatory Report

II. - COMMENTS ON THE PROVISIONS OF THE UNIDROIT CONVENTION ON STOLEN OR
ILLEGALLY EXPORTED CULTURAL OBJECTS

The Convention is made up of 21 Articles divided into five chapters:

Chapter I - Scope of application and definition (Articles 1 and 2)

Chapter i - Restitution of stolen cultural objects (Articles 3 and 4)

Chapter III - Return of illegally exported cultural objects (Articles 5-7)

Chapter IV - General provisions (Articles 8-10)

Chapter V - Final provisions (Articles 11-21).

Title of the Convention

The title was repeatedly modified, right up to the diplomatic Conference. It was however
accepted from the outset that it should reflect, as concisely as possible, the purpose of the
Convention. Two important questions needed to be resolved: one was whether the words
"restitution" and "return" should be used, the other which of the two expressions: "cultural
objects" or "cultural property", should prevail.

The words "restitution" and "return" contained in the provisions of the Convention
properly express the dual nature of the situation it addresses. While "restitution" applies in the
case of theft, "return" refers to illegal export, so as to forestall any difficulties in connection with
their international characterisation. In the end, neither was used in the title not only for the sake
of brevity but also to avoid confusion in respect of their interpretation, since neither is really
part of the UNESCO vocabulary (in particular that of its Intergovernmental Committee for the
Promotion of the Return of Cultural Property to its Countries of Origin or its Restitution in case
of Illicit Appropriation). The choice of these words, and whether they should be accompanied
by the adjective "international", gave rise to in-depth debate as to the kind of situation
(international and/or purely national) that the Convention was intended to address. For a long
time, these discussions centred on the title, since no article on the scope of application was
included until the third session of the study group in 1990,26 after which time the international
character was defined within the body of the Convention itself (cf. Article 1).

The second question was that of choosing between the terms "cultural property" and
"cultural objects", in regard to which the Committee of experts made a distinction between the
French and the English language versions. In the end, they opted for the words "cultural
objects" in preference to "cultural property", the latter being a relatively new concept in
common law. In the French version, the words "biens culturels" were preferred since these had
been used in the UNESCO Conventions since 1954 and in many national and international
regulations thereafter, and because they had been accepted by most legal scholars. Moreover,
they do not give rise any misunderstandings, being clearly defined in Article 2.

Finally, the conjunction "or" ("Convention on stolen or illegally exported cultural
objects") makes it clear that, for the Convention's provisions to be brought into play, a cultural
object as defined by the Convention need only either to have been stolen - and in that case it
will be subject to the procedure set out in Chapter II -, or illegally exported - in which case it
will be subject to the provisions of Chapter III. It may also have been both stolen and illegally

26 Cf. UNIDROIT 1990, Study LXX - Doc. 18.
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II. - COMMENTAIRE SUR LES DISPOSITIONS DE LA CONVENTION D'UNIDROIT SUR LES BIENS

CULTURELS VOLES OU ILLICITEMENT EXPORTES

La Convention est compos~e de 21 articles divis~s en cinq Chapitres:

Chapitre I - Champ d'application et definition (articles premier et 2)
Chapitre II - Restitution des biens culturels volds (articles 3 et 4)

Chapitre III - Retour des biens culturels illicitement export~s (articles 5 A 7)

Chapitre IV - Dispositions g~n~rales (articles 8 A 10)

Chapitre V - Dispositions finales (articles 11 A 21)

Titre de la Convention

Le titre a subi de nombreuses modifications jusqu'A la Conference diplomatique. II &tait cependant
admis depuis le d~but des travaux qu'il devait refl6ter de fa on concise l'objet de la Convention.
Deux questions principales se sont pos~es, concernant 'emploi des termes "restitution" et
"retour", et celle du choix entre 'expression "objets culturels" et "biens culturels".

Les concepts de "restitution" et de "retour" contenus dans les dispositions de la
Convention expriment bien [a dualit6 des hypotheses traites: tandis que la restitution se r~f~re
A l'hypoth~se du vol, le retour vise l'exportation illicite, 6vitant ainsi une difficult6
internationale de qualification. Cependant aucun de ces termes n'a finalement 6t6 retenu dans
le titre, essentiellement dans l'int6rt de ]a concision mais aussi pour 6viter qu'ils ne donnent
lieu A des interpretations diff~rentes car ils ne correspondent pas vraiment aux usages
terminologiques de I'UNESCO (et notamment de son Comitd intergouvernemental pour /a
promotion du retour des biens culturels A leurs pays d'origine ou de leur restitution en cas
d'appropriation illgale). Le choix de ces termes, accompagn~s ou non de. 'adjectif
"international", a entran d'intenses discussions relatives au type de situations (internationale
et/ou purement nationale) que ]a Convention devrait couvrir. Ces d~bats ont longtemps eu lieu
A propos du titre, en 'absence d'article relatif au champ d'application qui n'est apparu dans le
texte qu'A partir de la troisi~me session du comit6 d'6tude en 1990 26, A la suite de quoi le
caract~re international a &6 pr~cis6 dans la Convention elle-m~me (cf. article premier).

La seconde question 6tait celle du choix entre les termes "biens culturels" ou "objets
culturels" et les experts ont distingu6 sur ce point la version frangaise de la version anglaise. Ils
ont finalement dcid6 de retenir les termes "biens culturels" parce qu'ils figuraient dans les
Conventions de 'UNESCO depuis 1954, avaient &6 repris par de nombreuses r~glementations
nationales et internationales et adopt~s par la majorit6 de la doctrine, tandis que les termes
"cultural objects" ont 6t6 pr~fr~s A "cultural property" apparus plus rcemment en common
law. En tout 6tat de cause, ces termes ne sont pas susceptibles d'6quivoque puisqu'ils sont
d~finis 'article 2.

Enfin, la conjonction "ou" ("Convention sur les biens culturels vol~s ou illicitement
export~s") indique que, pour relever du m~canisme mis en place par la Convention, il suffit
qu'un bien culturel au sens de la Convention ait W vol6 - auquel cas il relvera de la
pr6c~dure du Chapitre II -, ou encore illicitement export6 - auquel cas il relvera du
m~canisme du Chapitre III. II peut aussi 6tre A la fois vol6 puis illicitement export6 (c'est m~me
assez frequent) ou le contraire (l'exportation illicite pouvant 8tre le fait du propri~taire qui

26 Cf. UNIDROIT 1990, Etude LXX - Doc. 18.
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exported (this. is often the case) or vice versa (the object may have been illegally exported by
the owner seeking a higher price in a better market) and, in those cases, it will be up to the
claimant to bring a claim for its return under Chapters II or III (depending in particular on the
proof which the claimant is able to adduce).

Preamble

It would be a mistake to underestimate the importance of the Preamble in an international
Convention. A case in point is the 1969 Vienna Convention on the Law of Treaties which states
in its Article 31 that a treaty "must be interpreted in good faith in accordance with the ordinary
meaning to be given to the terms of the treaty in their context" and that "for the purpose of the
interpretation of a treaty, the context shall comprise f...1 its preamble."

The provisions of the Preamble express common intentions and principles - albeit non-
binding ones - that form an integral part of the global package that makes up the Convention. It
sums up the philosophy, the objectives, the role and the content of the Convention as well as its
limits, against the background of the current situation as regards trafficking and the need and
will to combat it.

The Preamble starts by recalling some fundamental facts, such as the importance of
protecting the cultural heritage and of cultural exchanges to promote understanding between
peoples; the irreparable damage caused by illicit trade in cultural objects in general; the special
place of indigenous tribal communities (cf. Articles 3(8), 5(3)(d) and 7(2)) and the serious
problem of the pillage of archaeological sites (cf. Articles 3(4) and (5) and 5(3)). It then goes on
to describe the objective pursued by the Convention, namely to contribute effectively to the
fight against illicit trade in cultural objects and so improve the conservation and protection of
the cultural heritage for the common good. To do so, it sets out to facilitate the restitution or
return of cultural objects by means of a legal mechanism which it proposes to set in place.

However, the authors were also conscious of the need for moderation and stressed that
the Convention laid no claim to solving all problems. The Preamble rightly draws attention to
the limits of the text, emphasising that its aim is to establish "common, minimal legal rules" in
as many States as possible so as to prevent traffickers from exploiting differences between legal
systems. The Convention also aims at providing remedies such as compensation, failing which
the mechanism for restitution or return would be unacceptable to some States, but without
makingthem binding on those States that see no need for them. However, the new instrument in
no way claims to offer an exclusive remedy for the problem of trafficking: on the contrary, stress
is laid on the need for further measures such as the development and use of registers or the
physical protection of archaeological sites. Finally, the Preamble calls for steps to strengthen inter-
national co-operation and to guarantee proper conditions for lawful trade in cultural objects.

It was - and is - vitally important to many States that the Convention have no retroactive
effect. The experts therefore agreed that this fundamental principle should be spelled out in the
Preamble ("the adoption of the provisions of [the] Convention for the future") and reiterated in
the text proper, to enable those States that have enshrined the principle of non-retroactivity in
their Constitution to become Parties to the Convention. The Committee of experts nevertheless
felt that it should be clearly spelled out that it was not their intention to legitimise any illicit
traffic that might have occurred prior to the Convention's entry into force and that steps should
be taken to promote co-operation between States (cf. also Article 10(3)).

Last but not least, the States recognised the work of various existing bodies in this area and
of UNESCO in particular (sub-paragraph 10), the only time that organisation is specifically

490 Unif. L. Rev. 2001-3

HeinOnline  -- 6 Unif. L. Rev. n.s. 490 2001



Convention d'UNIDROIT sur les biens culturels vol6s ou illicitement export6s : rapport explicatif

souhaite vendre son bien sur un march6 plus florissant) et, dans ces cas, il appartiendra au
demandeur de choisir d'intenter I'action en revendication en vertu du Chapitre II ou du
Chapitre III (en fonction notamment des preuves qu'il pourra apporter).

Pr~ambule

II ne faut pas sous-estimer l'importance du Pr~ambule dans une convention internationale. On
rappellera A cet 6gard la Convention de Vienne de 1969 sur le droit des trait6s qui indique,
dans son article 31, qu'un trait6 "doit tre interpr~t6 de bonne foi suivant le sens ordinaire A
attribuer aux termes du trait6 dans leur contexte" et qu' "aux fins de l'interpr~tation d'un trait6,
le contexte comprend [... le pr6ambule".

Les dispositions du Pr~ambule expriment des intentions communes et des principes -
bien que de valeur en soi non obligatoire - qui font partie int~grante de l'quilibre global de la
Convention. II offre une synth~se de la philosophie, des objectifs, du r0le, du contenu, mais
aussi des limites de la Convention, en faisant 6tat de [a r~alit6 du trafic illicite et de la n~cessit6
et de la volont6 de le combattre.

Le Pr~ambule s'ouvre sur certains rappels fondamentaux: ainsi, l'importance de la
protection du patrimoine culturel et des 6changes culturels au b~n~fice de l'humanit6; les
dommages irr~parables occasionn~s par le trafic en g~n~ral; la place importante r~serv~e aux
communaut~s tribales autochtones (cf. les articles 3(8), 5(3)(d) et 7(2)) et encore la gravit6 du
probl~me des fouilles illicites dans les sites arch~ologiques (cf. les articles 3(4) et (5) et 5(3)).
Puis est indiqu6 l'objectif poursuivi par la Convention, A savoir contribuer efficacement A la
lutte contre ce trafic pour favoriser la preservation et la protection du patrimoine dans l'int~r~t
de tous. Elle entend pour cela faciliter la restitution et le retour des biens culturels par un
mcanisme juridique qu'elle se propose de mettre en place.

Mais les auteurs ont 6galement voulu rester modestes en indiquant que la Convention ne
pr~tend pas tout r~gler. Le Pr~ambule souligne'ainsi de fagon opportune les limites du texte:
l'objectif est d'6tablir "un corps minimum de r~gles juridiques communes" dans le plus grand
nombre d'Etats possible afin que les differences entre syst~mes juridiques ne puissent pas 8tre
exploit~es par ceux qui pratiquent des activit~s illkgales. La Convention vise 6galement A mettre
en place des m~canismes, comme l'indemnisation, sans lesquels le syst~me de la restitution ou
du retour seraient inacceptables pour certains Etats, sans toutefois les rendre obligatoires pour les
Etats qui ne les consid~rent pas ncessaires. Par ailleurs le nouvel instrument n'a pas la pr~tention
d'apporter une solution exclusive aux probl~mes du trafic: 'accent est mis en effet sur
l'importance d'autres mesures telles que l'61aboration et l'utilisation de registres ou encore la
protection mat~rielle des sites arch~ologiques. On trouve enfin dans le Pr~ambule une invitation A
renforcer ]a coop~ration internationale et A garantir un rOle appropri6 au commerce licite.

La question de la non r~troactivit6 de la Convention a 6t6 et reste cruciale pour de
nombreux Etats. Les experts ont donc estim6 que ce principe fondamental devait figurer dans le
Pr~ambule ("l'adoption des dispositions de la ... Convention pour I'avenir") et repris dans le
corps du texte, afin de permettre aux Etats qui ont inscrit le principe de non r~troactivit6 dans
leur Constitution de devenir partie A ]a Convention. Si la non r~troactivits est la r~gle, les
experts ont cependant estim6 indispensable d'exprimer clairement qu'ils n'entendaient pas
pour autant 16gitimer le trafic intervenu avant l'entre en vigueur de [a Convention et qu'il
fallait encourager la coop6ration entre Etats (cf. 6galement 'article 10(3)).

Enfin, les Etats ont voulu rendre hommage A l'action accomplie par les divers organismes
dans ce domaine et en particulier par I'UNESCO (10,1- e alin~a), seul endroit o6 cette
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named in the text. Several States that were not Parties to the 1970 Convention would have
preferred no explicit reference to be made at all, but it was felt that UNESCO's immense
contribution and its unfailing support of UNIDROIT'S own work could not be overlooked, no
more than could the complementary nature of the two instruments (for example, they both
cover exactly the same categories of objects). The authors wished there to be absolutely no
doubt that the new Convention was not intended to replace the 1970 Convention nor to detract
from its merits; the older Convention by 25 years remains a key resource in the fight against
illicit traffic in cultural objects.

CHAPTER I - SCOPE OF APPLICATION AND DEFINITION

Article 1

The substantive scope of the Convention is defined by reference to the claims to which it
applies. Initially, the study group had planned to draft a uniform law establishing common
substantive rules to cover all situations - domestic as well as international - involving the theft
of cultural objects, but the Committee of governmental experts in the end decided to restrict the
scope of the Convention to international claims alone.2 7

On the other hand, the requirement in the introductory provision that claims be of an
"international character" was not further specified owing to the difficulty - or near-impossibility
- of agreeing on satisfactory, well-defined criteria to cover all possible scenarios. Accordingly, it
will be up to national case law to work out a uniform concept of what constitutes the
"international" character of claims. However, it should be borne in mind that the wording is
perfectly straightforward and leaves no room for doubt when it refers to the return of illegally
exported objects, which is international by definition.

As to the geographical scope, this is further defined in Articles 8 and 10 which set out the
relevant connecting factors between a given international situation and the application of the
Convention's rules (cf. infra for comments on these provisions).

Article 1 - Sub-paragraph (a)

The first category of claims to which the Convention applies covers claims for "the restitution of
stolen cultural objects": theft is sufficient ground to apply the Convention.

It will be noted that the text of the draft Convention submitted to the diplomatic
Conference concerned stolen cultural objects "removed from the territory of a Contracting
State". Objections were raised to this on the ground that the Convention appeared to treat
stolen objects differently depending on whether the theft - an act condemned and punished
under all national laws - had occurred on the territory of a Contracting State or of a non-
Contracting State. Moreover, in cases where an object was stolen in non-Contracting State A
and found in Contracting State B, the Convention would not apply but the purely fortuitous
fact that it had transited through Contracting State B to Contracting State C would trigger
application of the Convention, and this scarcely seemed consistent with the desire to protect
cultural objects from theft in non-Contracting States or to encourage States to ratify the
Convention.

28

27 Cf. UNIDROIT 1992, Study LXX - Doc. 30, par. 23.
28 Acts (supra note 18), CONF. 8/3, Explanatory Report on the draft Convention, para. 23 et seq.
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organisation est sp6cifiquement cit6e. Certains Etats non parties A la Convention de 1970
auraient pour leur part prfr6 6viter toute r6f6rence explicite, mais on ne pouvait ignorer
l'immense contribution de l'UNESCO et le soutien que cette organisation a apport6 aux travaux
d'UNIDROIT, ni la compl6mentarit6 des deux instruments (par exemple, les cat6gories de biens
qu'ils couvrent sont identiques). Les auteurs ont voulu dire clairement que la nouvelle
Convention ne vise en aucune fa on A remplacer la Convention de 1970 et n'en diminue pas la
valeur; cette Convention 61abor6e vingt-cinq ans auparavant reste fondamentale dans la lutte
contre le trafic des biens culturels.

CHAPITRE I - CHAMP D'APPLICATION ET DEFINITION

Article premier

Le champ d'application mat~rielle de la Convention est d~fini par r~f~rence aux demandes
auxquelles elle s'applique. A I'origine, le comit6 d'6tude avait envisag6 d'61aborer une loi
uniforme 6tablissant des r~gles mat6rielles communes pour sanctionner toute situation - interne
et internationale - impliquant un vol de biens culturels, mais la d6cision fut prise par le Comit6
d'experts gouvernementaux de limiter 'application de la Convention aux seules demandes
internationales 27.

En revanche, le "caract~re international" exig6 dans la disposition liminaire n'est pas d6fini,
en raison de la difficult6 - sinon de l'impossibilit6 - de d6terminer des crit~res satisfaisants et
pr6cis pour appr6hender toutes les hypotheses possibles. II appartiendra donc A la jurisprudence
des diff6rents pays de d~gager une notion uniforme du caractre international des demandes. On
rel~vera cependant que cette expression ne pr6sente aucune difficult6 en ce qui concerne les
demandes de retour des biens illicitement export6s qui visent par d6finition des situations A
caract~re international.

Quant au champ d'application g6ographique, il se trouvera pr6cis6 par les articles 8 et 10
qui, eux, 6tabliront les facteurs de rattachement entre la situation internationale et I'applicabilit6
du r6gime conventionnel (voir ci-dessous le commentaire relatif ces dispositions).

Article premier - alin~a a)

La premiere cat~gorie de demandes auxquelles la Convention s'applique sont celles "de restitu-
tion de biens culturels volks": le cas de vol suffit A justifier 'application du r~gime
conventionnel.

On notera que le texte du projet de Convention soumis A la Conference diplomatique
concernait les biens culturels voles "export~s du territoire d'un Etat contractant"; une
opposition s'est exprim~e A cette restriction au motif que la Convention semblerait accorder un
statut different au bien selon que le vol - qui est une infraction reprimee par toutes les lgisla-
tions - a eu lieu sur le territoire d'un Etat contractant ou non contractant. Par ailleurs, dans les
cas o6 un bien aurait 6t6 vol6 dans un Etat non contractant A et se trouverait dans I'Etat
contractant B, la Convention ne s'appliquerait pas, mais le fait purement fortuit d'avoir transit6
par I'Etat contractant B vers I'Etat contractant C dclencherait 'application de la Convention,
solution qui semblerait difficilement compatible avec le souhait de prot~ger les biens culturels
du vol dans les Etats non contractants ou d'encourager les Etats A ratifier la Convention 28.

27 Cf. UNIDROIT 1992, Etude LXX - Doc. 30, par. 23.
28 Actes (supra note 18), CONF. 8/3, Rapport explicatif sur le projet de Convention, para. 23 et seq.
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While a situation involving export is by definition an international one, the issue is less
clear-cut in the case of stolen cultural objects. An attempt was made to include the words
"moved across an international frontier" and although these do not appear in the final text, this
is nevertheless understood to be the key criterion that must be taken into consideration. When a
cultural object is found in a State other than that in which it was stolen, there can be no doubt
that the claim for its return has an international character, even if it is brought before the courts
of the State in which the theft took place (when, for example, the possessor is habitually
resident there). The drafters clearly intended to cover the kind of situation revealed by
Winkworth V. Christie 29 in England. There, the object had been found in the very State where
it had been stolen, but it had crossed several borders in the intervening period and been traded
abroad.

It should be noted that sub-paragraph (a) does not define the notion of "theft" (unlike that
of "illegal export" in sub-paragraph (b)). It had been proposed at one point to assimilate
"conversion, fraud, intentional misappropriation of a lost object or any other culpable act
assimilated thereto" to theft, 30 but the view prevailed that the uniform law should confine
itself to theft alone, an act condemned and punished in all legal systems, and exclude its
application to less easily definable situations variously regulated in the different countries. In
common law systems, for example, in the case of fraud or other offences, but not "theft i, the
good faith purchaser may acquire title. Others felt however that such extension to "other acts"
should be maintained so as to cover acts that would amount to theft in civil law systems but not
so in common law systems. In the end, it was decided to use only the word theft, on the
understanding that this refers to theft in the broadest sense, but to leave States free, when a
claim for restitution is brought before their courts, to extend the application of the Convention's
rules concerning theft to other offences (cf. Article 9).

The next question, of course, is: which law will determine whether there has been theft?
Whether or not a Contracting State avails itself of the option provided in Article 9 in this
context, it will always be up to the court seised to give a legal characterisation of the act in
order to establish whether it is covered by the Convention, and in doing so it will opt either for
direct application of its own law or, where possible, for that of the law designated by the
conflict of law rules.

Article 1 - Sub-paragraph (b)

The second category of claims to which the Convention applies is that of claims for the return of
cultural objects "removed from the territory of a Contracting State contrary to its law regulating the
export of cultural objects for the purpose of protecting its cultural heritage." An important
difference between this provision and that dealing with stolen objects is that the State whose laws
regulating the export of cultural objects has been violated must be a Contracting State, the experts
arguing that only States prepared to recognise the relevant rules of other States, within the limits
imposed by the Convention, should be entitled to avail themselves of its provisions - a
circumstance which may encourage other States to ratify the Convention. This limitation was
readily agreed upon (cf. also the provisions of Article 10(2) and the comments thereto, infra).

From the outset, stress was laid on the need to define the notion of illegal export in view
of the highly innovative character of Chapter III of the Convention which establishes the

29 Winkworth v Christie, Manson & Woods Ltd [1980] 1 Ch 496, [1980] .1 All England Reports
1121, [1980] 2 Weekly Law Reports 7.

30 Cf UNIDROIT 1989, Study LXX - Doc. 11.
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Si le caractre international est 6vident en mati~re d'exportation, la question peut s'av6rer
fort complexe en ce qui concerne les biens vol6s. Une tentative avait 6t6 faite durant les travaux
pr6paratoires d'ins6rer les mots "qui ont 6 d6plac6s A travers une fronti~re internationale" et,
m6me si ce libell6 a ensuite disparu du texte final, il est entendu que c'est IA 1'616ment essentiel
A prendre en consid6ration. Lorsque le bien culturel est localis6 dans un autre Etat que celui o
il a 6t6 vo16, il ne fait aucun doute que la demande de restitution aura un caract~re
international, m6me si la demande est introduite devant les tribunaux de 'Etat o le vol a eu
lieu (lorsque, par exemple, le possesseur y a sa r6sidence habituelle). Ainsi, 'intention 6tait de
couvrir le type de situation rv616e par I'affaire anglaise bien connue Winkworth v. Christie 29,
dans laquelle le bien avait 6t6 localis6 dans 'Etat mgme ob il avait 6 voI6, apr~s avoir travers6
des fronti~res et fait I'objet d'une vente A 1'6tranger.

On remarquera que I'alin6a a) ne d6finit pas la notion de "vol" (contrairement A I'alin6a b)
concernant I' "exportation illicite"). Tandis que I'on avait envisag6 un temps d'assimiler au vol
les actes de "d6tournement, escroquerie, appropriation dolosive d'un objet perdu ou tout autre
acte r6pr6hensible consid6r6 comme 6quivalent" 30, I'id6e avait pr6valu qu'il fallait se limiter
au seul vol, r6prim6 dans tous les syst~mes de droit, et ne pas 6tendre 'application des r~gles
uniformes A des cas moins pr6cis et r6gl6s diff6remment suivant les pays. En effet, dans les
syst~mes de common law, en cas d'escroquerie ou de certains autres actes d6lictueux, mais
non pas de vol, I'acqu6reur de bonne foi peut devenir le propri6taire 16gitime. Une opinion
tendait au contraire A maintenir I'extension aux "autres actes" afin de couvrir des actes englob~s
dans le concept de vol dans les syst~mes de droit civil, mais qui ne le seraient pas par celui de
"theft" dans les syst~mes de common law. La d&ision a &6 prise finalement de n'utiliser que le
terme de vol, m6me s'il faut I'entendre au sens le plus large, et de compenser cette limitation en
permettant A un Etat, lorsque la demande de restitution est port6e devant ses propres tribunaux,
d'6tendre le r6gime conventionnel pr6vu pour le vol A d'autres actes d6lictueux (cf. article 9).

La question suivante est bien entendu celle de savoir selon quelle loi 'existence du vol sera
d6termin6e: qu'un Etat contractant donn6 utilise ou non la facult6 que lui donne I'article 9 dans
ce contexte, il appartiendra toujours au tribunal saisi de qualifier I'acte d~lictueux pour savoir
s'il est couvert par la Convention et, A cet effet, soit il appliquera directement son propre droit
soit, si cela lui est possible, il fera application de la loi d6sign6e par les r~gles de conflit de lois.

Article premier - alin~a b)

Deuxi~me cat~gorie de demandes relevant de la Convention: celles visant au retour de biens
culturels "d6plac6s du territoire d'un Etat contractant en violation de son droit r6glementant
'exportation de biens culturels en vue de prot6ger son patrimoine culturel". Une importante

distinction entre cette disposition et celle concernant les biens vol6s tient au fait que 'Etat dont
le droit r6glementant 'exportation des biens culturels a 6t6 enfreint doit tre un Etat
contractant, les experts ayant estim6 que seuls les Etats pr~ts A reconnattre les r~gles pertinentes
des autres Etats, dans les limites impos6es par la Convention, devraient b6n6ficier de ses
dispositions, ce qui inciterait les Etats A la ratifier. L'accord sur cette limitation a 6t6 assez
rapidement atteint (voir aussi les dispositions de I'article 10(2) et le commentaire infra).

L'accent a 6 mis d~s le d6but des travaux sur I'importance de cerner avec precision la
notion d'exportation illicite, en raison du caract~re tr~s innovateur du Chapitre III de la

29 Winkworth v Christie, Manson & Woods Ltd [1980] 1 Ch 496, [1980] 1 All England Reports

1121, [1980] 2 Weekly Law Reports 7.
30 Cf. UNIDROIT 1989, Etude LXX - Doc. 11.
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principle that a State on whose territory a cultural object is found which has been exported
from another State in contravention of the law of that State must return it, that is to say that a
State which ratifies the Convention undertakes to respect foreign rules concerning illegal
export. The principle was agreed at the fourth session of the Committee of governmental
experts that the violation must concern provisions of national law prohibiting or subjecting to
conditions the removal abroad of cultural objects with a view to their protection or to
maintaining intact the national heritage, and not just any provision of national law relating to
the export of such objects, for example fiscal regulations or rules governing the transfer of title.
This decision was re-asserted in the Convention with a view to encouraging national legislators
to adopt appropriate rules to protect the national heritage, at least where objects of some
importance are concerned.

Various proposals were tabled in the process of drafting the Convention before the
wording "contrary to its law ..." was settled upon (for example, "contrary to its legislation" or
"contrary to its laws"), but it was made perfectly clear at the diplomatic Conference that the
language did indeed cover both legislative and administrative rules.

Article 2

The question of defining the categories of objects which may be the subject of a claim for
restitution or return is a fundamental one in determining the scope of an international
Convention on cultural objects, and one of the most delicate to resolve. The difficulties are
moreover multiplied in the case of an international treaty as opposed to purely internal
legislation since it is necessary to establish a general definition that will take account of the
cultural context of each State and of its particular needs. Stress was laid on the difficulty, if not
indeed the impossibility, of framing in abstracto an objective definition of cultural objects since
the attribution of the epithet "cultural" is the consequence of a value judgment. Thus it was that
the definition of the term "cultural objects" for the purposes of the Convention gave rise to
lengthy discussions which reflected differences not only of drafting technique but also of
substance as regards the nature and implications of the concept.

From a technical standpoint, preferences were expressed on the one hand for a general
definition (to be found in many European laws and other systems influenced by the European
tradition), and on the other for one that was enumerative and exhaustive. On account of the
drawbacks presented by both approaches, with a general definition risking to create problems
of interpretation and application, and an exhaustive definition risking to leave gaps, a
combination of the two was ultimately preferred, that is to say a general definition accompanied
by a reference to the various categories set out in the Annex (and which correspond to the
categories listed in Article 1 of the 1970 Convention). Such a mixed system had already been
opted for in other legal instruments, such as the 1970 Convention and Directive 93/7/EEC.

The draft Convention made express reference to Article 1 of the 1970 Convention but as
there had been some criticism of this drafting technique referring to a free-standing text, it was
decided at the diplomatic Conference to append the list of objects in Article 1 of the 1970
Convention to the UNIDROIT Convention and that it would not form an integral part of the
Convention nor make express reference to its source. This solution in no way weakens the way
in which the two instruments supplement each other - it was adopted to allay the fears of some
delegations from non-Contracting Parties to the 1970 Convention that express reference to the
latter might prevent their countries from becoming Parties to the UNIDROIT Convention. In this
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Convention qui pose le principe selon lequel un Etat sur le territoire duquel se trouve un bien
culturel export6 d'un autre Etat en violation du droit de cet Etat doit le restituer, c'est-A-dire
qu'un Etat qui ratifierait la Convention s'engagerait A respecter les r6gles 6trang~res relatives A
'exportation illicite. Le principe avait 6t6 acquis A la quatri~me session du Comit6 d'experts

gouvernementaux que la violation devrait concerner des dispositions nationales interdisant, ou
subordonnant A des conditions, le d6placement A 1'6tranger de biens culturels en vue de les
protsger ou de conserver intact le patrimoine national, et non pas n'importe quelle disposition
de droit national en relation avec I'exportation de ces biens, par exemple des normes A
caractre fiscal ou concernant le transfert de propriet6. Cette decision ent~rin~e dans la
Convention devrait encourager les lgislateurs nationaux A adopter de telles r~glementations de
protection du patrimoine national, du moins pour les biens rev~tant une importance particulire.

Diverses propositions avaient 6t6 avanc~es au cours des travaux avant de choisir
'expression "en violation de son droit ..." (par exemple "en violation de sa loi" ou encore "en

violation de ses lois et r~glements"), mais il a W dit tr~s clairement lors de la Confdrence
diplomatique que I'expression retenue couvrait tant les actes I6gislatifs que les r~glements
administratifs.

Article 2

La d~limitation de la cat~gorie des biens susceptibles d'6tre revendiqu~s est la question la plus
fondamentale concernant la porte d'une convention internationale relative aux biens culturels,
mais aussi I'une des plus d~licates A r6soudre. Les difficult~s sont d'ailleurs multipli6es
s'agissant d'une convention internationale plut6t que d'une 16gislation interne, puisqu'il est
ncessaire de trouver une d~finition g~n~rale qui puisse tenir compte du contexte culturel de
chaque Etat et de ses besoins particuliers. L'accent a 6t6 mis sur la difficult6, sinon
l'impossibilit6, de d~gager in abstracto une definition objective des biens culturels, I'attribution
d'une qualit6 culturelle A un bien 6tant le r~sultat d'un jugement de valeur. C'est ainsi que la
d~finition des termes "biens culturels" au sens de la Convention a suscit6 tout au long des
travaux de longues discussions qui refl~taient des differences de technique r~dactionnelle, mais
aussi de fond sur la nature du concept et ses implications.

Du point de vue technique, les opinions ont 6t divis~es, certaines pr~f~rant une
definition large et g~n~rale (que 'on retrouve par ailleurs dans de nombreuses I6gislations
europ~ennes et dans les syst~mes influences par cette tradition), alors que d'autres souhaitaient
une d~finition 6num~rative et exhaustive. Compte tenu des inconv~nients des deux techniques,
la d~finition de type g~n~ral pouvant poser des problmes d'application et une liste precise de
biens pouvant comporter des lacunes, le choix s'est finalement port6 sur une combinaison des
deux approches, A savoir une definition g~n6rale accompagn~e d'une r~f~rence A diff6rentes
categories 6num~r~es dans 'annexe (qui correspondent aux cat6gories de I'article premier de la
Convention de 1970). Ce syst~me mixte a d~jA 6t6 experiment6 dans d'autres textes normatifs
comme la Convention de 1970 ou la Directive 93/7/CEE.

Le projet de Convention faisait express6ment r~frence A 'article premier de la
Convention de 1970 mais certains ayant critique cette technique r~dactionnelle de r~f6rence A
un texte ind~pendant, il a 6t6 d6cid6 lors de la Conference diplomatique que la liste des biens
de 'article premier de la Convention de 1970 serait annex~e A la Convention sans en Itre partie
int~grante et sans que soit cit6e express~ment sa source. Ceci ne porte aucune atteinte aux liens
de compl~mentarit6 qui existent entre les deux instruments mais certaines d6lgations,
repr~sentant des Etats non Parties A la Convention de 1970, craignaient que la r~frence
expresse A cette derni6re n'emp~chent leur Etat de devenir Partie A la Convention d'UNIDROIT.
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connection, it is interesting to note that the number of States Parties to the 1970 Convention has
risen steadily since the UNIDROIT Convention was adopted.

The draft Convention contemplated cultural objects of importance for archaeology,
prehistory, ... and belonging to one of the categories listed by way of illustration ("such as those
objects belonging to.). At the diplomatic Conference, however, a more restrictive definition
emerged. Under the Convention, a cultural object should not only be of importance for
archaeology, but it must also - that is to say, in addition - belong to one of the categories listed
in the Annex. This brings the text even more closely in line with that of Article 1 of the 1970
Convention, and this should make it easier to apply since at the time the UNIDROIT Convention
was adopted, there were already over 70 States Parties to the 1970 Convention and the
definition was widely accepted.

The definition establishes the general limits of the substantive scope of application of the
Convention by providing that cultural objects are those which "on religious or secular grounds,
are of importance for archaeology, prehistory, history, literature, art or science." The objects
may moreover be publicly or privately owned (cf. Article 3(4)). The words "[flor the purposes of
this Convention" clearly indicate that the definition in Article 2 concerns only those objects
implicated in illegal trade (theft and illegal export) that will accordingly be subject to the rules
of the Convention.

The authors of the Convention were of the view that the combination of this broad
definition with the principle of restitution of stolen objects laid down in Article 3(1) was
perhaps the most important measure that could be taken against illegal traffic in cultural objects.
Since, however, the Convention was certain to have significant implications for national rules of
private law concerning the acquisition of movable property, there were some who doubted
whether Governments would be prepared to contemplate changes to their national law for too
wide a category of objects, and who would have preferred a narrower definition confined to
cultural objects of "outstanding" or even "exceptional" importance - even at the risk of limiting
the scope of the Convention. A substantial majority at the diplomatic Conference however
opposed such a limitation, in particular because it would weaken one of the most important
principles underpinning the Convention which was to require of all purchasers of cultural
objects that they exercise diligence by enquiring into their provenance rather than keep up the
current practice of deliberately refraining from making such enquiries. It was moreover recalled
that the proposed restriction would exclude from the scope of application of the Convention
less important cultural objects, which however fit the criteria laid down by the Convention and
which should be covered on account of the ever greater number of thefts of suich objects.

The definition is, however, subject to certain limitations where illegally exported cultural
objects are concerned; thus, Article 5(3) subjects the object's return to one of the specific
interests listed having been impaired as established by the requesting State, or to the object
being of "significant cultural importance". Moreover, the principle of return is likewise
excluded for certain categories of objects contemplated by Article 7.

The distinction drawn between stolen and illegally exported cultural objects in terms of
the scope of application of the Convention is justified by the fact that whereas theft is a
universally reprehensible act, this is not true of illegal export. It was suggested to have two
separate definitions, one for stolen objects, the other for illegally exported objects,. but this was
rejected as too complex, as were other proposals seeking to restrict the definition of cultural
objects on the basis of their age or of their economic value. The chief objections to these
various proposals were, on the one hand, the differences in the estimated value of a given
object from one jurisdiction to another, coupled with the fact that in some cases, to attach a
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On rel~vera A ce propos que, depuis I'adoption de la Convention d'UNIDROIT, le nombre d'Etats
Parties A la Convention de 1970 ne cesse de croitre.

Le projet de Convention visait les biens culturels revtant une importance pour
l'arch6ologie, la pr6histoire, etc. et, A titre d'illustration, appartenant A I'une des cat6gories
6num6r6es ("notamment ceux qui appartiennent ...") mais, lors de la Conf6rence diplomatique,
la d6finition est devenue plus restrictive. En effet, le bien culturel, au sens de la Convention,
doit non seulement revtir une importance pour l'arch6ologie, etc., mais il doit 6galement -
donc A titre cumulatif -, appartenir A I'une des cat6gories de I'annexe. Le texte s'est donc
davantage rapproch6 de I'article premier de la Convention de 1970, ce qui devrait faciliter son
application puisqu'A 1'6poque de 'adoption de la Convention d'UNIDROIT, la Convention de
1970 comptait d6jA plus de 70 Etats Parties et la d6finition avait d6jA fait ses preuves.

La d6finition fixe ainsi les limites g6n6rales du champ d'application de la Convention en
pr6voyant que sont des biens culturels ceux qui "A titre religieux ou profane, rev~tent une
importance pour I'arch6ologie, la pr6histoire, l'histoire, la litt6rature, I'art ou la science". Ces
biens peuvent tre aussi bien de propri6t6 publique que priv6e, et relever de plus d'une
cat6gorie de 'annexe. Enfin, 'expression "au sens de la pr~sente Convention" indique
clairement que la d6finition de Particle 2 ne concerne que les biens impliqu6s dans le trafic
illicite (vol et exportation illicite) qui seront soumis au r6gime instaur6 par 'instrument.

Les auteurs de la Convention ont estim6 que la combinaison de cette d6finition assez
large avec le principe pos6 A 'article 3(1) de restitution des biens voles, est probablement la
mesure la plus importante que l'on puisse prendre contre le trafic illicite des biens culturels.
Mais, parce que la Convention ne manquera pas d'avoir des implications consid6rables sur les
r~gles nationales de droit priv6 relatives A 'acquisition de biens mobiliers, certains doutaient
que les Etats accepteraient d'envisager des changements de ces r~gles pour une cat6gorie trop
large de biens de sorte qu'ils auraient prfr6, m~me au risque de restreindre le champ d'appli-
cation de la Convention, une d6finition plus 6troite limit6e aux biens culturels revotant une
"grande" importance, voire une importance "exceptionnelle". La grande majorit6 des Gouver-
nements pr6sents A la Conf6rence diplomatique s'est toutefois oppos6e A une telle limitation, en
particulier parce que cela an6antirait les principes les plus importants de la Convention,
notamment celui d'exiger de tous les acqu6reurs de bien culturels qu'ils soient diligents en
s'interrogeant sur la provenance du bien plut6t que de perp6tuer la pratique de 'ignorance
d~lib6r6e dans le commerce de I'art. II a en outre W rappel6 qu'une telle limitation exclurait
de la Convention des biens culturels appartenant A des collections priv6es ou qui rev~tent une
importance locale, alors qu'ils r6pondent aux crit~res de la protection prdvue par la Convention
et qu'il est important de couvrir en raison de 'augmentation constante des vols de tels biens.

Pour ce qui est des biens illicitement export6s, la d6finition est en revanche assortie de
conditions: ainsi 'article 5(3) soumet le retour A 'atteinte port6e A l'un des int6r6ts particuliers
mentionn6s pour I'Etat requ6rant, ou A I' "importance culturelle significative" que rev~t le bien;
par ailleurs, 'article 7 exclut certaines cat6gories de biens du principe du retour.

Cette distinction entre biens culturels vol6s et illicitement export6s en ce qui concerne le
champ d'application de la Convention a 6t6 justifi6e par le fait que le vol constitue une infraction
universellement r6prim6e alors que ce n'est pas le cas de 'exportation illicite. L'id6e s'6tait fait
jour d'avoir deux d6finitions distinctes dans le contexte du vol et de 'exportation illicite, mais elle
a 6t6 6cart~e en raison des complexit6s qu'elle introduirait, tout comme celle qui visait A limiter la
d6finition des biens culturels en se fondant sur I'Age ou la valeur 6conomique du bien. Les
principales objections A ces suggestions tenaient, d'une part aux variations de la valeur des biens
d'un pays A 'autre et dans certains cas du fait que le critre de la valeur marchande
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market value would be inappropriate - and might indeed be offensive to the communities
concerned - and, on the other hand, the fact that the purpose of the Convention is to protect
not only the interests of States but also those of private persons who are exposed to as great if
not a greater risk of theft.

Article 2 makes no reference to the national law of Contracting States with a view to
determining which cultural objects will be protected by the Convention, unlike the 1970
Convention which gives each State leave to "designate" a cultural object as being of
importance. There was, however, one proposal to the effect that each Contracting State should
be free to identify those cultural objects to which the Convention should apply, the reasoning
being that it was more appropriate for States themselves to determine which items of their
cultural heritage were of such significance as to justify their restitution or return in the event of
theft or illegal export than to leave it to the courts of another State to decide. While the experts
believed it to be self-evident that each Contracting Party to the Convention was free to establish
in its national legislation rules for the protection of its cultural heritage, a majority considered
that it would be unacceptable for their Governments to give effect to such legislation without
having some form of control, even though the courts or other competent authorities were to pay
due regard to the law of the State from which an object had been removed. Such a "national"
system of designating objects would deprive the Convention of some of its uniform legal
character, while it was also noted that it might have the effect of excluding from the protection
of the Convention objects (in particular those owned by local bodies or private persons) not
designated by the State.

It may be noted, in conclusion,. that proposals were tabled at various stages to include, for
the sake of uniformity, other definitions in Chapter I, in particular of the words "claimant",V
"possessor", "theft" and "illegal export". The view prevailed, however, that this would be too
arduous an undertaking and that the experience of uniform law conventions, especially in
recent years, indicated that national courts sought to harmonise the way in which they
interpreted key concepts in accordance with the aims and purposes of the international treaty in
question (as provided in Article 31(1) of the 1969 Vienna Convention on the Law of Treaties).

CHAPTER II - RESTITUTION OF STOLEN CULTURAL OBJECTS

From the outset, it had been realised that the goal should be to reconcile two equally
legitimate interests: that of the person ('usually the owner) dispossessed of a cultural object by
theft and that of the good faith purchaser of such an object. The second preliminary study 31
indicated the widely differing approaches to this problem in the various legal systems, while
UNIDROIT'S own experience in connection with LUAB amply demonstrated the obstacles to
any rapprochement between the common law jurisdictions and most civil law systems which
latter have (albeit to varying degrees) accorded much wider protection than the former to the
good faith purchaser of stolen property - and this, while it no doubt means greater legal
security for the art trade, also promotes trafficking. Indeed, the combination of the /ex rei
sitae rule and the lack of uniform substantive rules plays into the hands of traffickers who
have but to choose the place in which to ply their trade, and makes it extremely difficult to
press a claim on the cultural object in question against a good faith purchaser. Whatever the
difficulties in drafting uniform law rules and getting them accepted by'States, such rules were
seen as the only reliable way of guaranteeing the return of an object: The UNIDROIT

Convention opts for this solution.

31 Cf. supra, note 10.
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serait inappropri6 - et m6me offensant pour les soci6t6s dont ils proviennent - et, d'autre part, au
fait que la Convention a pour objectif de prot6ger non seulement les int6r6ts des Etats mais
6galement ceux des personnes priv6es qui sont autant, sinon plus, expos6es au risque du vol.

L'article 2 ne fait aucune r6f6rence au droit national des Etats contractants pour la
d6termination des biens culturels qui b6n6ficieront de la protection accord6e par la
Convention, A la diff6rence de la Convention de 1970 qui contient, elle, le crit~re de la
"d~signation" de I'importance par chaque Etat. Pourtant, la proposition avait 6 avanc6e de
laisser A chaque Etat contractant le soin de d6terminer ses biens culturels auxquels la
Convention devrait s'appliquer, qui se fondait sur le fait que chaque Etat est plus A mme de
d6terminer les biens de son patrimoine culturel rev6tant une importance de nature A justifier
leur restitution ou leur retour en cas de vol ou d'exportation illicite, plut6t que de soumettre
cette appr6ciation au juge d'un autre Etat. Si les experts ont estims 6vident que tout Etat partie A
la Convention aurait la possibilit6 d'6tablir dans sa 16gislation nationale des rfgles de protection
de son patrimoine culturel, la majorit6 a indiqu6 qu'il serait inacceptable pour leurs
Gouvernements de donner effet A une telle 16gislation sans la possibilit6 d'exercer un certain
contr6le, mme si les tribunaux ou les autres autorit6s comp6tentes tiendraient compte du droit
de I'Etat d'oi, le bien avait W export6. Le syst~me de la designation serait au detriment de la
mesure d'uniformit6 que cherchait 6tablir la Convention, et on a 6galement.not6 qu'il pourrait
avoir pour effet d'exclure du r~gime de protection des biens (en particulier appartenant A des
organismes locaux ou des personnes privies) qui n'auraient pas &6 d~sign~s par I'Etat.

II convient de relever pour conclure que des propositions ont &6 faites A diff&ents stades
des travaux visant A introduire d'autres definitions au Chapitre I, en particulier celle de
"demandeur", "possesseur", "vol" ou encore "exportation illicite", afin d'assurer un niveau plus
6lev6 d'uniformit6. L'avis a cependant pr~valu que ce serait IA une entreprise tr~s ardue et que
I'exp~rience des conventions de droit uniforme, surtout ces derni~res ann~es, indiquait que les
tribunaux nationaux cherchaient A harmoniser leur interpretation des concepts cl selon la
finalit6 du trait6 international en question (comme le pr~voit I'article 31(1) de la Convention de
Vienne de 1969 sur le droit des trait~s).

CHAPITRE II - RESTITUTION DES BIENS CULTURELS VOLES

D~s 'origine des travaux, le sentiment s'6tait impos6 que I'objectif devait 8tre de concilier deux
int&rts 6galement 16gitimes: celui de la personne (g~n~ralement le propri~taire) qui a W
d~poss~d~e d'un bien A la suite d'un vol, et celui de I'acqudreur de bonne foi d'un tel bien. La
deuxi~me 6tude pr~liminaire 31 avait indiqu6 les fa ons tr~s diffrentes d'aborder ce problme
dans les divers syst~mes juridiques tandis que I'exp~rience d'UNIDROIT dans le cadre de la
LUAB avait amplement d~montr.la difficult6 de rapprocher les syst~mes de common law et la
plupart des syst~mes de droit civil, ces derniers accordant (quoiqu'A des degr6s diff~rents) une
protection plus large que les premiers A I'acqu&eur de bonne foi de biens volks, ce qui accrolt
certes la scurit6 juridique dans le commerce des biens culturels mais favorise 6galement le
trafic illicite. En effet, la combinaison de la r~gle de la lex rei sitae et Ia disparit6 des droits
mat~riels fait le jeu des trafiquants qui choisissent leur lieu d'action et rend aldatoire la reven-
dication d'un bien culturel A I'6gard d'un acqureur de bonne foi. Des normes de droit
uniforme, m~me difficiles A 6laborer et A faire accepter par les Etats, sont apparues comme la
seule solution v~ritablement en mesure de garantir la restitution du bien: la Convention
d'UNDROIT a fait ce choix.

31 Cf. supra note 10.
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Work on the Convention accordingly took as its starting-points the inability of existing
legal instruments to ensure an acceptable level of protection of cultural objects and the need to
depart from the common regimen on account of the special nature of the objects in question.
The prime objective was to curb illicit trafficking, not by favouring the solution offered by one
legal system over another, but by formulating minimal rules that would leave room for the
application of more favourable treatment.

Article 3 - Paragraph I

This provision asserts the general principle of the restitution of stolen cultural objects. It does
not distinguish between public or private property or between good or bad faith purchasers, the
latter being decisive only in relation to the purchaser's right to compensation (cf. Article 4).
Likewise, it does not require any specific connection between the object's location, the place
where the theft occurred or the owner's place of residence, on the one hand, and the State
concerned being a Contracting Party, on the other hand - connecting factors being dealt with in
Article 10 (see the relevant comments infra, and Article 1, sub-paragraph (a) supra).

The principle of automatiC restitution met with broad consensus fairly early on: in the face
of escalating art theft it was deemed vital to improve the protection of the dispossessed owner
against that of the purchaser as the only realistic solution which would also have a deterrent
effect on illegal traffic in cultural objects. From a comparative law standpoint, the principle of
restitution represents an important innovation for those countries which traditionally protect a
good faith purchaser for value.

The possessor must return the stolen object on the sole condition that the claimant adduce
proof that it has been stolen and in this connection much will be left to the discretion of the
courts. Moreover, it should be pointed out that unlike the mechanism set in place for the return
of illegally exported cultural objects (cf. Article 5(4)), the Convention does not require the
claimant to supply factual or legal information in support of its claim for restitution to enable
the courts or the competent authorities seised to ascertain whether the requirements have been
met.

Although there was general agreement on the principle of the automatic restitution of
stolen cultural objects, two difficulties nevertheless arose. The first of these related to the term
"possessor", to which some would have preferred another word such as "holder", or which they
would have liked to see further defined. Indeed, some legal systems draw a distinction between
possession and the holding of an object (possession in one's own name or in the name or on
behalf of another person). This was however rejected in favour of a broad understanding of the
term "possession" and hence, of "possessor", in accordance with the aim of the Convention
which is to facilitate the return of cultural objects. The second point concerned the person to
whom the stolen cultural object is to be returned, the final version of the text being silent on
this point. This would generally be the dispossessed owner (an earlier draft referred to the
"owner") but it might equally be a third party: thus, an object held as security for a bank
*guarantee will be returned to the creditor; likewise, an object lent to a museum or art gallery
will be returned to the latter. The Convention is silent on the question of competing claims
relating to title, and it will be for the courts seised to decide to whom the object is to be
returned in accordance with the applicable rules of law.

Although a proposal to include the words "in accordance with the provisions of this
Convention" - so as to prevent its being interpreted as incorporating procedures falling outside
the scope of the Convention - was ultimately rejected, the diplomatic Conference made it clear
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Les travaux se sont donc fondus sur le constat de l'inad~quation des instruments
juridiques existants A assurer un niveau de protection acceptable des biens culturels et de la
n6cessit6 d'introduire une derogation au r~gime commun, justifi6e par la nature tout A fait
particulire des biens en question. L'objectif premier a W d~termin6 comme 6tant de mettre un
frein au trafic illicite, non pas en optant pour la solution d'un syst~me juridique au d~triment
d'un autre, mais par la mise en place de rfgles minimums, tout en m6nageant la possibilit6
d'appliquer un regime de protection plus favorable.

Article 3 - paragraphe 1

Le principe g~n6ral est ici affirm6 de la restitution des biens culturels voles. Aucune condition
n'est pos6e quant A la propri6t6 publique ou priv6e, non plus qu'en ce qui concerne la bonne
ou la mauvaise foi de I'acqu~reur, cette derni~re question ne devenant d6terminante qu'au
regard du droit de celui-ci A tre indemnisd (cf. article 4). Aucune exigence n'est non plus pos6e
ici en ce qui concerne le lien entre la situation du bien ou du propri~taire, ou du lieu du vol, et
le caractre d'Etat contractant, les facteurs de rattachement 6tant eux pr6vus A I'article 10 (voir
infra le commentaire correspondant, et aussi supra sous 'article premier, alin~a a)).

Le principe de la restitution automatique a fait l'objet d'un large consensus assez t6t
durant les travaux pr6paratoires: face A la recrudescence des vols des biens culturels, il est
apparu indispensable d'assurer une meilleure protection des biens en faisant pr~valoir I'int&rt
du propri6taire d6possd6 sur celui de I'acqu&eur, cette solution semblant la seule r6aliste et
dissuasive dans la lutte contre le trafic illicite des biens culturels. Ce principe de la restitution
constitue, en droit compar6, une importante innovation pour les pays dont le droit protege
traditionnellement l'acqu&eur de bonne foi A titre on~reux.

Le possesseur devra restituer le bien vole sans autre condition que la preuve du vol par le
demandeur, et A cet 6gard le juge aura un large pouvoir d'appr6ciation. On rel~vera du reste
que, contrairement aux conditions aff~rentes A 'exportation illicite (cf. article 5(4)), la
Convention n'a pas pr6vu ici I'obligation pour le demandeur d'accompagner sa demande en
restitution d'informations de fait ou de droit permettant au tribunal ou A I'autorit6 comp6tente
saisi de s'assurer que les conditions sont remplies.

Si le principe de la restitution automatique des biens vol6s a emport6 I'adh~sion, deux
points ont cependant suscit6 certaines difficult6s. Le premier concerne le terme de "possesseur"
que certains auraient souhait6 voir remplac6 par un autre tel que "d6tenteur", ou encore
precis6, certaines 16gislations nationales distinguant en effet la possession de la d~tention (la
possession en nom propre ou pour autrui). Une telle distinction a cependant &6 6cart6e au
profit d'un concept large de la possession et donc du possesseur, au regard de la finalit6 de la
Convention de faciliter la restitution. Le deuxi~me concerne la personne A laquelle le bien vo16
doit tre restitud, la version finale du texte ne donnant aucune indication A cet 6gard. II s'agira
le plus souvent de la personne d~poss6d~e (une version pr6c6dente pr~cisait "le propri6taire"),
mais il peut aussi s'agir d'un tiers: ainsi, le bien faisant I'objet d'une garantie bancaire sera
restitu6 au cr~ancier gagiste ou le bien qui avait W pr~t6 A un mus6e ou A une galerie d'art sera
restitu6 au b~n~ficiaire du prt. La Convention ne r~gle donc pas les questions de demandes
concurrentes portant sur le titre de propri6t6, et il appartiendra en ce cas au juge saisi de
d6cider A qui restituer le bien conform~ment aux dispositions de la loi applicable.

Bien qu'il n'ait pas 6t6 donn6 effet A la proposition d'ins~rer les mots "conform~ment aux
dispositions de la pr6sente Convention" qui visait A 6viter que 'on puisse interpr6ter la
disposition comme incorporant des proc6dures externes au cadre de la Convention, il a 6t6
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that the obligation to return an object flowed exclusively from the mechanism established by
the Convention.

Article 3 - Paragraph 2

The seriousness of the phenomenon of pillage of archaeological sites was repeatedly referred to
during the deliberations, not least because unlawfully excavated cultural objects are not
covered by the 1970 Convention which only provides for the restitution of inventoried cultural
objects stolen from a museum or similar institution 32 - and of course, an unlawfully excavated
cultural object cannot, by definition, be inventoried. The interpretation given by some States to
Articles 3 ("The import, export or transfer of ownership of cultural property effected contrary to
the provisions adopted ... by the States Parties ..., shall be illicit") and 9 (which contemplates
"pillage of archaeological or ethnological materials") of the 1970 Convention might, it is true,

allow this type of object to be covered, provided its origins and the date on which it was
excavated can be proved.

The UNIDROIT Convention accordingly seeks to fill this gap: in the Preamble (sub-
paragraph 4, "... deeply concerned ... in particular [by] the pillage of archaeological sites and
the resulting loss of irreplaceable archaeological, historical and scientific information"), in the
definition given in Article 2 ("objects which are of importance for archaeology") and in the
Annex (sub-paragraph (c), "products of archaeological excavations (including regular and
clandestine) or of archaeological discoveries"). To clarify what constitutes a "protected cultural
object", Article 3(2) uses the words "cultural object which has been unlawfully excavated or
lawfully excavated but unlawfully retained", which covers - as in sub-paragraph (c) of the
Annex - not only objects that have been unlawfully excavated but also those that were lawfully
excavated but have subsequently been unlawfully retained.

In order to ensure that the substantive provisions of the Convention offered protection to
unlawfully excavated objects, the question was debated of whether such objects should be
treated as stolen or as illegally exported objects (in that they are assimilated to objects removed
from a site contrary to the requesting State's rules in respect of excavations and removed from
the territory), or both. It was agreed in the end to insert a special provision as part of the rules
governing claims for restitution (Article 3(2)), whereas it was felt that the general conditions laid
down for the bringing of claims for return (Article 5(3)(a) to (c) - see the comments to these
provisions, infra) were so formulated as to include excavated objects. Claimants may bring an
action either for the restitution or the return of excavated objects depending on the type of
evidence they are able to adduce. It will probably be more difficult to prove that an object was
unlawfully excavated than that it was illegally exported: for example, the absence of an export
licence might suffice to establish illegal export.

Thus, excavated objects are regarded as having been stolen "when consistent with the law
of the State where the excavation took place": this will usually be so since in most cases, the
domestic law of those States hardest hit by this scourge regard the products of excavations as
belonging to the State, and to retain such objects would therefore in any case be tantamount to

32 Article 7 b. i. of the 1970 Convention provides:
"The States Parties to this Convention undertake:
b. i. to prohibit the import of cultural property stolen from a museum or a religious or secular

public monument or similar institution in another State Party to this Convention after the entry into force of
this Convention for the States concerned, provided that such property is documented as appertaining to the
inventory of that institution."
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clair lors de la Conf6rence diplomatique que I'obligation de restitution 6mane du seul
m6canisme mis en place par la Convention.

Article 3 - paragraphe 2

La gravit6 du probl~me du pillage des sites arch6ologiques a 6t6 maintes fois soulign6e au cours
des travaux, d'autant que les biens issus de fouilles illicites ne sont pas couverts par I'article 7
de la Convention de 1970 dont les dispositions ne pr6voient que la restitution des biens
inventori6s, vol6s dans un mus6e ou une institution similaire 32: or un bien issu de fouilles
clandestines ne peut pas, par d6finition, 6tre inventori6. II est vrai que I'interpr6tation donn6e
par certains Etats aux articles 3 ("Sont illicites l'importation, 'exportation et le transfert de
propri6t6 des biens culturels, effectu6s contrairement aux dispositions prises par les Etats parties
...") et 9 (visant les "pillages arch6ologiques ou ethnologiques") de la Convention de 1970
pourrait cependant permettre de couvrir ce type de biens, A condition que la preuve soit
apport6e de I'origine du bien et de la date A laquelle la fouille a eu lieu.

La Convention d'UNIDROIT se propose donc de combler cette lacune: dans le Prdambule
(4"' ° alin6a: "... et d6plorant en particulier le pillage de sites arch6ologiques et la perte
d'irremplagables informations arch6ologiques, historiques et scientifiques qui en r6sulte"), dans
la d6finition de 'article 2 ("biens qui rev6tent une importance pour I'arch6ologie") ainsi que
dans 'annexe, alin6a c) ("le produit des fouilles arch6ologiques (r6guli~res et clandestines) et
des d6couvertes arch6ologiques"). Pour cerner la notion de bien A prot6ger, 'article 3(2) se
r6f~re A un "bien culturel issu de fouilles illicites ou licitement issu de fouilles mais illicitement
retenu", qui vise - comme I'alin6a c) de 'annexe - aussi bien les biens provenant de fouilles
clandestines que ceux provenant de fouilles licites mais qui ont 6t6 d~tourn~s par la suite.

Pour conf6rer dans les dispositions mat6rielles de la Convention un r~gime de protection
aux biens issus de fouilles, la question a W d6battue de savoir s'ils devraient relever du r6gime
des biens vol6s ou des biens illicitement export6s (parce qu'assimil6s A des biens d~plac~s d'un
site en violation du droit de I'Etat requ6rant en mati~re de fouilles, et qui ont quitt6 le territoire),
ou des deux. La solution qui a remport6 I'accord g6n6ral a 6t de pr6voir une disposition
sp6cifique dans le contexte des demandes en restitution (article 3(2)), tandis que les conditions
g6n6rales concernant I'exercice d'une action en retour (pr6vues A I'article 5(3)(a) A (c) - voir le
commentaire se rapportant A ces dispositions, infra) ont W consid6r6es comme permettant
d'inclure les biens issus de fouilles. Le demandeur pourra intenter soit une action en restitution
soit en retour des biens issus de fouilles selon la preuve qu'il lui sera possible d'apporter, la
preuve que le bien provient de fouilles illicites pouvant s'av6rer plus difficile A produire que
celle de ['exportation illicite, sur la base notamment de 'absence d'un certificat d'exportation.

Le choix a donc 6t6 fait de consid6rer les biens issus de fouilles comme vol6s "si cela est
compatible avec le droit de I'Etat oO lesdites fouilles ont eu lieu": ce sera le plus souvent le cas,
puisque le droit national de la plupart des Etats qui souffrent de ce fl6au attribue A I'Etat la
propri6t6 du produit des fouilles, I'appropriation de celui-ci 6tant donc consid6r6e comme un
vol. Afin d'6viter que ]a qualification intervienne sur le fondement de r~glementations plus

32 L'article 7 b. () de la Convention de 1970 dispose:
"Les Etats parties A la pr~sente Convention s'engagent:
b. (i) A interdire 'importation des biens culturels vol6s dans un mus~e ou un monument

public civil ou religieux, ou une institution similaire, situ6s sur le territoire d'un autre Etat partie A la
pr~sente Convention aprLs I'entr~e en vigueur de celle-ci A I'6gard des Etats en question, A condition qu'il
soit prouv6 que ce ou ces biens font partie de 'inventaire de cette institution".
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theft. In order to prevent States from applying more liberal rules for purposes of characterisation,
the Convention includes a conflicts rule designating the law of the place where the excavation
took place to determine whether theft was involved or not. It must be understood however that
this approach, while consistent with the broad interpretation given to the word "theft", should not
leave the door open to claims in respect of archaeological objects of little interest that are not in
any special need of protection, and which would anyway not justify the financial outlay involved
(cost of court proceedings, expertise) for the requesting State; moreover, it will be up to the
claimant to prove the actual provenance of the object and, perhaps, the date of its discovery
(many countries only regard as State property objects discovered from a certain date onward).

Article 3 - Paragraph 3

The principle of automatic restitution as a penalty for theft was agreed upon without much
difficulty, and the subsequent discussions centred rather on how to implement it. The debate
focused, first on the limitation periods for the bringing of actions and second, on compensation
of the possessor. A full six of the eight paragraphs that make up Article 3 deal with the
compromise mechanism in respect of limitation.

Paragraph 3 sets out the general rule: "Any claim for restitution shall be brought within a
period of three years from the time when the claimant knew the location of the cultural object and
the identity of its possessor, and in any case within a period of fifty years from the time of the
theft."

The provision does not specify who may bring the claim; as a rule, claims for restitution
before the courts or other competent authorities contemplated by Articles 8 and 16 may be
brought either by a private person dispossessed of a cultural object as a consequence of theft or
by a State in similar circumstances (claims for the return of an illegally exported object on the
other hand can only be brought by the State whose rules have been infringed - cf. Chapter III
infra); in another scenario, it may be possible for the State to act in the place of a private person
who cannot or does not wish to bring a claim.

Views differed widely as to the question of whether a time limit should be imposed for the
bringing of claims and if so, what that time limit should be: on the one hand, the mostly
"exporting" nations were anxious to safeguard their right to claim restitution or return and held out
for the longest possible limitation period, if any - so as not to legitimise an illegal situation; the
predominantly "importing" nations on the other hand sought secure trading conditions on the art
market and accordingly favoured short limitation periods. In essence, this is a classic conundrum:
limitation periods are intended to encourage the claimant to act swiftly on the premise that the law
does not set out to protect the negligent, but they also serve to avoid the disturbance that might be
caused to a long-standing possession; yet to have no limitation period at all might rebound on the
very party that expected to benefit by it, since an "importing" country might at any time find itself
in the position of an "exporting" country and vice versa, and the rules cut both ways.

It was agreed quite early on to propose two periods, reflecting the rules that obtain in the
different legal systems: one relative (running from the time when the claimant has actual
knowledge of the object's location and of the possessor's identity), the other absolute (running
from the time of the theft). The length of the two periods was however left open - this being an
issue regarded as central to the package constituted by the Convention as a whole that should
be settled by the diplomatic Conference in relation to the other parameters of the text. The draft
accordingly confined itself to proposing the upper and lower limits contemplated in the
preparatory stages, namely one to five years for the relative limitation period, and 30 to 50 years
for the absolute period.
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lib6rales, la Convention pose une r~gle de conflit d6signant la Ioi du lieu oO les fouilles ont eu
lieu pour d6terminer s'il y a vol ou non. Cette approche correspondant du reste A la notion
large que 'on a voulu donner du vol ne devrait pas ouvrir la porte A [a revendication de biens
d'int~r~t arch~ologique mineur pour lesquels la protection accord~e ne serait pas justifi~e,
compte tenu des cotits de proc6dure et d'expertise en jeu pour I'Etat requ6rant qu'il
n'engagerait que pour des biens r6ellement importants; en outre, il appartiendra au demandeur
de prouver la provenance effective du bien et, peut-8tre, la date de la d6couverte (de
nombreuses 16gislations ne donnant un statut de propri6t6 de I'Etat qu'aux biens d6couverts A
partir d'une certaine date).

Article 3 - paragraphe 3

Le principe de la restitution automatique comme sanction du vol ayant 6t6 rapidement acquis,
les n6gociations ont port6 surtout sur les conditions de sa mise en ceuvre, A savoir d'une part les
d6lais de prescription des actions en revendication, et d'autre part I'indemnisation du
possesseur. Pas moins de six paragraphes sur les huit que compte 'article 3 reflktent le
m6canisme de compromis en mati~re de prescription.

Le paragraphe 3 pose le r6gime g6n6ral: "Toute demande de restitution doit 6tre introduite
dans un d6lai de trois ans A compter du moment o6 le demandeur a connu 'endroit ob se
trouvait le bien culturel et I'identit6 du" possesseur et, dans tous les cas, dans un d6lai de
cinquante ans A compter du moment du vol".

La personne du demandeur n'est pas ici sp6cifi6e: on notera que 'action en restitution -
qui sera port6e devant les tribunaux ou autres autorit6s comp6tentes visdes aux articles 8 et
16 -, peut 8tre intent6e aussi bien par une personne priv6e qui a 6t6 d6poss6d6e de son bien A
la suite d'un vol, que par un Etat dans la m~me situation (A la diff6rence des actions en retour
suite A une exportation illicite qui ne peuvent tre intent6es que par I'Etat dont la 16gislation a
6t6 viol6e - cf. Chapitre III infra); on pourrait 6galement envisager que I'Etat se substitue A ]a
personne priv~e qui ne souhaite pas, ou ne peut pas, agir en revendication.

Le principe de la limite temporelle 'introduction de la demande et la dur~e d'une telle
limite ont suscit6 des positions tr~s divergentes: d'un c6t6 le souci des pays majoritairement
"exportateurs" de prot6ger leur droit Ai revendiquer leurs biens pendant des d6lais tr~s longs ou
m~me sans limite de temps afin de ne pas voir r6gulariser une situation illicite; de I'autre,
l'int6rt de pays majoritairement "importateurs" d'assurer la s6curit6 des transactions
commerciales sur le march6 de 'art en pr6voyant des d6lais courts. Les termes du probl~me
sont classiques: le but des d6lais de prescription est d'inciter le demandeur A agir rapidement
car le droit n'est pas fait pour prot6ger les n6gligents, en m~me temps qu'il s'agit d'6viter de
troubler une possession 6tablie de longue date; par ailleurs 'absence de tout d6lai peut jouer A
'encontre de celui qui croyait en b6n~ficier, tout pays "exportateur" 6tant susceptible de
devenir "importateur" et vice versa, ces rfgles pouvant s'appliquer dans les deux sens.

A un stade pr6coce des travaux, I'id6e de deux d6lais refl~tant les r~gles de plusieurs
syst~mes juridiques avait 6t6 retenue: Pun relatif (A compter de la connaissance par le
demandeur du lieu du bien et de 'identit6 du possesseur), I'autre absolu (A compter du vol). En
revanche, la dur6e des d6lais avait 6t6 laiss6e ouverte, cette question 6tant vue comme un
616ment cl6 de 1'6conomie de la Convention, qui devrait 8tre r6gl6e en m~me temps que les
autres param~tres du texte lors de la Conf6rence diplomatique. Le projet se limitait en
cons6quence A refl6ter la fourchette envisag6e lors des travaux pr6paratoires: de un A cinq ans
pour le d6lai relatif, de 30 A. 50 ins pour le d6lai absolu.
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The relative limitation period refers to the situation in which the claimant has sufficient
information to bring an action, that is to say, it has actual knowledge of the location of the
object and of the identity of the possessor. In such cases, the claimant has three years within
which to bring its claim for restitution, this being regarded as the minimum needed to collect all
the evidence on account of the object's being located abroad - but also long enough since the
period does not actually start to run until the claimant has knowledge of these two key
elements. A one-year limit was deemed too short for use in an international instrument, and
while three years is shorter than the period required by some legal systems, the time when the
limitation period starts to run should be borne in mind as should be the fact that Contracting
States are free, in accordance with Article 9, to continue to apply their own limitation periods or
to introduce longer periods.

The information required of the claimant to enable the period to start running -
knowledge of the object's location and the possessor's identity - is cumulative. This was seen
as being in the claimant's best interest: mere knowledge of the possessor's identity would be
insufficient since the latter, were it to become aware of having been discovered, could then
remove the object and make it disappear. The dispossessed claimant, it was argued, should be
given an opportunity to wait until the possessor put the object up for sale or lent it to an
exhibition. As to what exactly constitutes such "knowledge", the draft Convention contained
the words 'the claimant knew or ought reasonably to have known the location ... " some
holding that this language would prompt claimants to greater diligence in looking for their
stolen property, while others objected that it was too vague and apt to be variously interpreted.
This constructive knowledge requirement was eventually abandoned; also, it will make little
difference in practice since the courts will probably apply their own general rules of law to
determine whether the claimant has been diligent in discovering the whereabouts of the stolen
object or the identity of its possessor. Moreover, a person who has been robbed of a cultural
object may be expected to do all it can to recover it.

The absolute period starts to run from the time of the theft, and at its expiry the claimant's
action is extinguished once and for all - thus safeguarding the rights of the last possessor.
Article 3(3) of the Convention sets out the general principle of a fifty-year period - coupled (see
Article 3(4) infra) with an exceptional regime to protect certain categories of objects.

It should be noted that the limitation periods for theft and illegal export are identical in
length (albeit dealt with in separate provisions) - this is so as to ensure that the (different) length
of the limitation period does not become the deciding factor in determining the grounds on
which a claim will be brought, for example where unlawfully excavated objects are concerned.

Finally, it should be recalled that there are other options open to a claimant whose action
is time-barred under the UNIDROIT Convention, for example in respect of cultural objects
appropriated in the course of an armed conflict (a situation which does, however, also fall
within the scope of the Convention), namely that of resorting to the Protocol to the 1954 Hague
Convention on the Protection of Cultural Property in the case of Armed Conflict or, in general,
to the UNESCO Intergovernmental Committee for the Promotion of the Return of Cultural
Property to its Countries of Origin or its Restitution in case of Illicit Appropriation.

Article 3 - Paragraph 4

To accommodate those countries which favoured long limitation periods or no limitation
periods at all for the-bringing of actions for the return or restitution of particularly significant
cultural objects, the idea took shape that an exceptional regime might be contemplated for
those objects that lie at the very heart of each State's cultural heritage and are closely linked to
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Le d6lai relatif concerne le cas oO le demandeur d6tient les 616ments pour agir, c'est-A-dire
qu'il connait le lieu oO se trouve le bien ainsi que I'identit6 du possesseur. L'action en
restitution lui est alors ouverte pendant trois ans, d6lai qui a 6t6 consid6r6 n6cessaire pour lui
permettre de r6unir tous les 616ments de preuve compte tenu de la localisation A 1'Ntranger du
bien -, mais aussi suffisant, au regard du fait que le d6lai ne commence A courir que Iorsque le
demandeur est d6jA en possession de ces deux 616ments cl6. La dur6e d'un an a W estim6e
trop courte pour un instrument vocation universelle, et si trois ans sont inf6rieurs A la dur6e
que 'on peut trouver dans certains droits existants, il convient de garder A I'esprit le point de
depart ainsi que le fait que les Etats contractants restent libres, en vertu de I'article 9, de
continuer A appliquer ces d6lais ou de pr6voir des d6lais plus longs.

Les 616ments dont le demandeur doit avoir connaissance pour marquer le d6but de la
p6riode - le lieu de situation du bien et I'identit6 du possesseur - sont cumulatifs. Cette
solution a W jug6e plus protectrice du demandeur: en effet la seule connaissance de l'identit6
du possesseur serait insuffisante si ce dernier, alert6, fait disparaftre le bien. II fallait donc laisser
au demandeur d6possd6 le temps d'attendre que le possesseur remette le bien sur le march6.
Quant A la nature de la connaissance, le texte du projet de Convention sp6cifiait "le demandeur
a connu ou aurait do raisonnablement connaftre l'endroit ...". Certains estimaient que cette
condition imposerait aux demandeurs une plus grande diligence dans la recherche des biens
qui leur ont W vol6s, alors que d'autres y 6taient contraires car le concept 6tait vague et sujet A
des interpr6tations divergentes. La connaissance pr6sum6e a donc finalement 6t6 supprim6e,
mais il est probable que cela ne fera gu~re de diff6rence en pratique parce que les juges
tendront A appliquer leurs r~gles g~n6rales de droit pour appr6cier 'inaction du demandeur
dans la d6couverte du lieu de situation du bien ou de I'identit6 du possesseur. Par ailleurs, il est
A supposer qu'une personne A qui un bien culturel a W soustrait fera tout ce qui est en son
pouvoir pour le r6cup6rer.

Le d6lai absolu court A compter du vol et, A son terme, 'action du demandeur est
d6finitivement 6teinte: il ent6rine la certitude juridique au profit des droits du dernier
possesseur. La Convention 6tablit A I'article 3(3) le principe g6n6ral d'un d6lai de cinquante ans.
Ce principe est assorti d'exceptions (voir infra article 3(4)) qui constituent un r6gime sp6cial de
protection dans le souci de prot6ger davantage certaines cat6gories de biens.

On notera ici que la dgcision a 6t6 prise d'opter pour des d6lais identiques applicables
pour le vol et 'exportation illicite (refl6t~s'dans des dispositions distinctes) afin de ne pas
donner 'avantage A une action plutOt qu'A une autre en cas de choix de I'action en
revendication A intenter, par exemple pour les biens issus de fouilles illicites.

II convient enfin de rappeler que le demandeur dont I'action serait prescrite au sens de la

Convention d'UNIDROIT dispose d'autres possibilit6s, comme par exemple pour les biens
culturels acquis dans le cadre de conflits arm6s (qui rel~veraient de toute fagon de la

Convention), le recours au Protocole A la Convention de la Haye de 1954 pour la protection
des biens culturels en cas de conflit arm6, ou en g6n6ral, le recours au Comit6
intergouvernemental de I'UNESCO pour la promotion du retour de biens culturels A leur pays
d'origine ou de leur restitution en cas d'appropriation ill~gale.

Article 3 - paragraphe 4

Pour r~pondre A la preoccupation des pays favorables A un d~lai de prescription tr~s long, sinon
A I'imprescriptibilit6 de 'action en revendication pour des biens particulirement importants,
l'id~e s'est form~e de pr~voir un r~gime exceptionnel pour certains biens qui constituent le
noyau dur du patrimoine culturel de chaque Etat, ceux qui sont 6troitement lids A I'identit6 d'un
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its national identity: in some States, objects in public ownership, in particular public
collections, in others, archaeological objects, a category which often enjoys special legal status
in the national framework (inalienability, no limitation period). Such objects, it was agreed,
should be protected to protect the cohesion of the whole.

Special treatment is likewise given to certain categories of objects by the 1970 Convention
(Article 7 - cultural objects stolen "from a museum or a religious or secular monument or a
similar institution"), and by Directive 93/7/EEC (Article 7(1) - "public collections and
ecclesiastical objects").

The diplomatic Conference decided to dispense with the absolute limitation period in
respect of claims for restitution of such objects and retain only to the three-year relative
period that runs from the time when the claimant knows the location of the object and the
identity of its possessor. The categories of objects governed by this exceptional regime are,
however, strictly defined: on the one hand, objects that belong to a public collection - as
defined in Article 4(7) of the Convention (cf. infra); on the other hand, objects that form an
integral part of an identified monument or archaeological site. The word "identified" - the
experts purposely avoided the word "inventoried" to allow for the fact that some States have
difficulty in establishing proper inventories - was included to promote the identification of
sites and so improve their protection (cf. Preamble (sub-paragraph 9)), which calls for the
Convention to be implemented in combination with other effective measures such as the
physical protection of archaeological sites). This identification requirement applies to the site
as a whole, not to single objects in it, which are often unknown. A non-identified site and the
objects that form an integral part of it are subject to the general limitation system provided in
Article 3(3).

Article 3 - Paragraph 5

Several States (belonging to the group of so-called "importing" countries) having declared
that they could not, on constitutional grounds, accept a rule - even though confined to a
category of objects in need of special protection - that waived the limitation period for
claims spelled out in the preceding paragraph, an exception was inserted under which
Contracting States may declare that a claim for the restitution of a cultural object
contemplated under paragraph 4 is subject to an absolute time bar of 75 years or such longer
period as is provided in its law. The relative limitation period contemplated under Article 3(3)
and (4) still applies, however.

The second sentence of paragraph 5 lays down the principle of reciprocity, specifying that
a State that makes such a declaration and thus imposes a time limit on claims for restitution
brought in its territory is not entitled to a longer limitation period in respect of claims for the
return of its own cultural objects from another State, even if that State imposes no limitation
period or a longer period than the requesting State.

Article 3 - Paragraph 6

This is a technical provision specifying when the Contracting State must make the declaration
contemplated in the preceding paragraph, namely at the time of signature, ratification,
acceptance, approval or accession.

By 31 December 2001, two States had made such a declaration and introduced a
limitation period of 75 years: the Netherlands (at the time of signature) and the People's
Republic of China (at the time of accession).
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peuple: pour certains Etats, les biens culturels de propri6t6 publique, plus particuli~rement les
collections, pour d'autres, les biens arch6ologiques, cat6gories qui b6n6ficient souvent d'un
statut juridique particulier sur le plan national (inali6nabilit6, imprescriptibilit6). Pour ces deux
types de biens, on a voulu prot6ger I'ensemble dans lequel ils s'inscrivent.

On notera que la pr6occupation de soumettre A un r6gime particulier certaines
categories de biens est 6galement reflte dans la Convention de 1970 (article 7 - les biens
culturels vol6s "dans un mus6e ou un monument public, civil ou religieux, ou une institution
similaire"), ainsi que dans la Directive 93/7/CEE (article 7(1) - "collections publiques et biens
eccl6siastiques").

Pour de tels biens, la solution retenue par la Conf6rence diplomatique est de supprimer
tout d6lai absolu A I'action en revendication, laquelle n'est plus assujettie qu'au d6lai relatif de
trois ans A compter du moment o6 le demandeur a connu 'endroit ob se trouvait le bien et
I'identit6 du possesseur. Les biens vises par ce r6gime sp6cial de protection sont en revanche
strictement d6finis: d'une part les biens faisant partie de collections publiques - et ce concept
est d6fini A 'article 4(7) de la Convention (voir infra); d'autre part, les biens faisant partie
int6grante d'un monument ou d'un site arch6ologique identifi6s. Cette derni~re pr6cision - le
terme "inventori6" a 6t6 6vit6 compte tenu des difficult6s de certains Etats A 6tablir de v6ritables
inventaires - vise A inciter 'identification des sites pour une meilleure protection (on rappellera
que le Pr6ambule - 9me alin6a - pr6conise la mise en oeuvre de la Convention avec d'autres
mesures efficaces, telles que la protection mat6rielle des sites arch6ologiques). Cette condition
d'identification n'est applicable qu'A I'ensemble et non aux biens eux-m~mes, qui sont souvent
inconnus. Un ensemble non identifi6, et les biens qui en font partie, resteront soumis au r~gime
g6n6ral de prescription de 'article 3(3).

Article 3 - paragraphe 5

Certains Etats (qui se sont trouv~s parmi les Etats dits "importateurs") ont indiqu6 qu'il leur
6tait impossible, pour des raisons notamment constitutionnelles, d'accepter la rfgle - m~me
limit~e A une cat~gorie de biens m~ritant une protection accrue - de l'imprescriptibilit6 de
I'action pr~vue au paragraphe prcedent. C'est la raison pour laquelle une exception a 6t6
introduite selon laquelle un Etat contractant peut, par une dclaration, fixer un d~lai absolu A
'action en revendication des biens culturels visas au paragraphe 4: la dur~e de ce d~lai est

fix6 A 75 ans ou plus si son droit le pr6voit. On prcisera que le d~lai relatif vis6 A 'article
3(3) et (4) reste applicable.

La seconde phrase du paragraphe 5 pose le principe de la rciprocit6 en prcisant qu'un
Etat qui fait la dclaration, et pose donc une limite temporelle aux actions en restitution
intent~es sur son territoire, ne peut pas pr~tendre b~n~ficier d'un d~lai plus long lorsqu'il
demande la restitution de ses propres biens A I'6tranger, mme dans un pays qui n'a aucun
d~lai de prescription ou un d~lai plus long que I'Etat requrant.

Article 3 - paragraphe 6

Cette disposition, de caract~re technique, precise le moment oo la d~claration de I'Etat
contractant vis~e au paragraphe precedent doit 6tre faite, A savoir lors de la signature, de Ia
ratification, de 'acceptation, de 'approbation ou encore de I'adh~sion.

Au 31 dcembre 2001, deux Etats ont proc6d6 A la dclaration en question et ont fix6 une
limite de 75 ans: il s'agit du Royaume des Pays-Bas au moment de la signature et de Ia
Rpublique populaire de Chine au moment de V'adh~sion.
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Article 3 - Paragraph 7

Since public collections are subject to an exceptional limitation regime under the Convention
(cf. Article 3(4)) and in addition enjoy special legal status in many legal systems, the authors of
the Convention agreed that, in view of the very great differences in the way national laws
contemplated this issue, the words "public collection" would need to be defined for the
purposes of the Convention.

The precise wording was the subject of lengthy debate in drafting the Convention. After
rejecting the idea of referring to the definitions adopted by other international instruments, it
was decided to include it as free-standing definition for the purposes of the Convention alone.
The purpose of such a provision was not, it was stressed, to make up for the absence or
shortcomings of any definitions in domestic law, while too broad a definition would turn the
exception into the rule and render the Convention unacceptable to a large number of States.
Since the draft under consideration revealed a lack of consensus on this point, the diplomatic
Conference set up a special working group which eventually produced the definition contained
in Article 3(7).

The prime criterion in defining what constitutes a "public collection" is the identification
of the objects it contains; the definition in fact refers to any "group of inventoried or otherwise
identified cultural objects": any system that allows the object to be identified, an inventory, or
any other document (this was included so as not to exclude the collections of States that lack
the resources for a proper inventory) is acceptable, the aim being to encourage museums in
their practice of keeping records of their collections that will enable them to notify any thefts to
the appropriate international registers of stolen cultural objects. This provision, like the one
dealing with identified monuments and sites contemplated in Article 3(4)), clearly ties in with
the Preamble's provisions in respect of other measures to protect cultural objects (sub-paragraph
9); moreover, inventories are also useful in strengthening international cultural co-operation
(Preamble, sub-paragraph 8).33 On the other hand, the Convention does not provide (as did the
draft Convention) that the object must be "accessible to the public on a [substantial and] regular
basis", which although important was not considered indispensable, particularly as regards
objects belonging to religious institutions, or indeed archives and library registers, which are
rarely on public display.

The second criterion in defining the words "public collection" refers to the status of the
owner. The owner may be a Contracting State (sub-paragraph (a)) or a local or regional
authority of a Contracting State (sub-paragraph (b)). This latter specification was added to
accommodate States with a federal system or de-centralised government, where public
collections may be administered by local or provincial authorities. The collection may also
belong to a religious institution (sub-paragraph (c)); the word "religious" was adopted as
representing all faiths, although some countries took the view that the exceptional limitation
regime should apply only to objects belonging to "established" religions and opposed its
extension to less "approved" beliefs. Finally, the definition also covers objects belonging to
private institutions recognised as serving the public interest by the - Contracting - State in
which they are established. The text does not specify what form such recognition should take or

33 For example, the work of the International Council of Museums (ICOM), and in particular that
of its International Committee for Documentation (CIDOC): see, among others, ICOM publication:
Handbook of Standards - Documenting African Collections, 1996.
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Article 3 - paragraphe 7

Compte tenu du fait que les collections publiques b~n~ficient d'un regime de prescription
exceptionnel en vertu de la Convention (cf. article 3(4)) (et jouissent du reste d'un statut
juridique particulier sous l'empire de nombreuses legislations nationales) et en raison des tr~s
grandes differences d'approche et de qualification entre les droits internes, les auteurs de la
Convention ont estim6 qu'il 6tait indispensable de d~finir les termes "collection publique" au
sens de la Convention.

L'6tendue de la notion a &6 Aprement discut~e au cours des travaux pr~paratoires. Ayant
cart6 l'id~e de faire un renvoi A la definition d'un autre instrument international, la dcision a

6t6 prise d'une d~finition autonome dans la Convention, et aux seules fins de celle-ci. En effet,
elle n'6tait pas destin~e A rem~dier A 'absence ou aux insuffisances de la notion en droit
interne, tandis qu'une definition trop large aurait tendu A faire de 'exception la r~gle, et aurait
rendu la Convention inacceptable pour de nombreux Etats. Saisie d'un projet qui refl~tait
l'absence de consensus sur ce point, la Conference diplomatique a constitu6 un groupe de
travail special dont les travaux ont abouti A la d~finition contenue A l'article 3(7).

La definition de "collection publique" retient comme premier critre 'identification des
biens. Elle vise en effet "tout ensemble de biens culturels inventories ou autrement identifies": tout
syst~me d'identification, un inventaire ou toute autre documentation (de fagon A ne pas
discriminer les institutions qui par manque de ressources n'ont pu constituer d'inventaire A
proprement parler) est acceptable, l'objectif 6tant de soutenir la pratique des mus~es de conserver
une trace de ce qu'ils poss~dent de fa on A notifier le vol aux registres internationaux de biens
voles. Cette disposition est donc A mettre elle aussi en relation (A l'instar de celle qui concerne les
biens faisant partie d'un monument ou d'un site identifi6s de l'article 3(4)) avec les dispositions du
Pr~ambule concernant les autres mesures en faveur de la protection des biens culturels (9 6re
alin~a), tandis que les inventaires permettent 6galement de renforcer la cooperation culturelle
internationale (cf. 8 re alin~a du Pr~ambule) 33. En revanche, on notera que la Convention n'exige
plus une condition apparaissant dans le projet que le bien soit "accessible au public sur une base
r~guli~re [et significative]", qui a certes &6 consid~r~e importante, mais non pas n~cessaire,
notamment en ce qui concerne les biens des institutions religieuses, rarement accessibles au
public, tout comme les fonds d'archives et les fonds de conservation des biblioth~ques.

Le deuxi~me crit~re de la d~finition de "collection publique" est la qualit6 du propri~taire.
Ainsi, il peut s'agir d'un Etat contractant (alin6a a)) ou d'une collectivit6 r~gionale ou locale
d'un Etat contractant (alin6a b)), cette precision visant les Etats ayant un syst~me f~d~ral ou une
dcentralisation administrative et oO les collections publiques peuvent tre administr~es par des
autorit~s locales ou provinciales. La collection peut aussi appartenir A une institution religieuse
situee dans un Etat contractant (alin~a c)), le terme "religieuse" visant toutes les confessions,
tandis que certains pays ont indiqu6 que le d~lai de prescription special ne devrait b~n~ficier
qu'aux biens de religions "6tablies" et se sont oppos~es A toute extension au profit d'autres
religions moins "reconnues". Enfin, la definition englobe les collections d'institutions de
propri~t6 et de financement priv~s dont l'importance est publiquement reconnue (alin6a d)) par
l'Etat - contractant - dans lequel elles sont 6tablies. La nature ou l'6tendue de la

33 On peut dans ce contexte faire mention des travaux que mine notamment le Conseil
international des mus~es (ICOM) et plus particulirement son ComitL international pour la documentation
(CIDOC): voir notamment la publication de 'ICOM: Manuel de normes - Documentation des collections
africaines, 1996.
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what its scope should be: this may be inferred from any act implying legal recognition: for
instance, the draft Convention explicitly mentioned tax exemption as an acceptable form of
recognition.

Article 3 - Paragraph 8

During the discussions on the exceptional limitation regime for objects that form part of a
monument, an archaeological site or a public collection (cf. Article 3 (4) to (7)), several
delegations made it clear that they would not be able to agree to such a regime unless it also
covered objects regarded as extremely important for the cultural survival of an indigenous or
tribal community. In fact, the importance of this category of objects had already been
underscored in the Preamble (cf. sub-paragraph 4 contemplating "national, tribal, indigenous or
other communities"), and the rules applicable to illegally exported objects under the
Convention also take the special nature of this type of object into account (cf. Articles 5(3) and
7(2)).

Thus, "a claim for restitution of a sacred or communally important cultural object
belonging to and used by a tribal or indigenous community in a Contracting State as part of that
community's traditional or ritual use, shall be subject to the time limitation applicable to public
collections." Unless the claimant knows where the object is located and is aware of the identity
of the possessor, in which case the claim must be brought within three years - the relative
limitation period under the general regime -, no time limit applies to the claim unless
Contracting States make the declaration contemplated in Article 3(5).

This provision applies to a small number of objects known to and used by the members of
an indigenous corhmunity: "sacred" cultural objects are objects required for traditional or ritual
use, whereas "communally important" cultural objects are objects of historical, traditional or
cultural significance for a particular indigenous community. However, it was decided in the end
not to specify the language "indigenous or tribal community" (as had been done for "public
collections") - by referring, for example, to Article 1 of the 1989 Convention (No. 169) of the
International Labour Organisation (ILO) concerning Indigenous and Tribal Peoples in
Independent Countries.

Article 4

The principle of restitution (cf. Article 3) is counterbalanced in the Convention by the good faith
possessor's right to compensation for the loss of its cultural object. This provision protects the
diligent possessor and is a key element of the compromise package to reconcile two
diametrically opposed trends in domestic law.

From the point of view of those legal systems that see the person that acquires a stolen
object in good faith as the rightful owner - with all the protection that such title implies -
restitution of the object constitutes a fundamental departure from one of the pillars of their law
that only the political and philosophical need to protect the cultural heritage can render
acceptable, and only on condition that the acquirer/possessor receives compensation - failing
which it would amount to spoliation. From the point of view of the original owner dispossessed
of its property, on the other hand, whose rights are protected by law in those systems that do
not make provision for good faith acquisition of a stolen object, the principle of restitution is
regarded as just, but not if it involves paying compensation to the possessor, which might
moreover prove too great a burden on the person called upon to pay. As to those legal systems
that do make provision for the restitution of stolen cultural objects without paying
compensation, they are free (as indeed is clear from sub-paragraph 6 of the Preamble) to choose
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reconnaissance d'int6r~t public de I'Etat ne sont pas pr6cis6es et pourront se d6duire de tout
acte de reconnaissance juridique: ainsi, le texte du projet de Convention indiquait de fagon
explicite 'exemption fiscale comme forme acceptable de reconnaissance.

Article 3 - paragraphe 8

Lors des n~gociations relatives au regime special de prescription accord6 aux biens faisant
partie d'un monument, d'un site arch6ologique ou d'une collection publique (cf. article 3(4) A
(7)), plusieurs d616gations ont indiqu6 qu'elles ne pourraient accepter un tel r6gime d6rogatoire
qu'A condition d'en faire 6galement b6n6ficier les biens consid6r6s comme extr~mement
importants pour la survivance culturelle d'une communaut6 autochtone ou tribale. Du reste,
'importance de cette cat~gorie de biens avait W soulign6e dans le Pr~ambule (cf. 46, e alin6a

visant les "communaut~s nationales, tribales, autochtones ou autres"), et le regime
conventionnel relatif aux biens illicitement export~s tient 6galement compte de la spcificitL de
ce type de biens (cf. articles 5(3) et 7(2)).

De la sorte, "l'action en revendication d'un bien culturel sacr6 ou rev~tant une
importance collective appartenant A, et utilis6 par, une communaut6 autochtone ou tribale dans
un Etat contractant pour I'usage traditionnel ou rituel de cette communaut6 est soumise au d~lai
de prescription applicable aux collections publiques." A moins que le demandeur n'ait connu
'endroit oO se trouvait le bien et l'identit6 du possesseur, auquel cas il devra agir dans les trois

ans (d~lai relatif relevant du r~gime g~nral), I'action en revendication d'un tel bien est
imprescriptible, sauf d~claration d'un Etat contractant en vertu de 'article 3(5).

Sont ici vis~s des biens en nombre limit6 qui sont connus et utilis~s par des membres
d'une communaut6 autochtone: les biens culturels "sacr~s" sont les biens ncessaires A la
pratique de religions traditionnelles, alors que les biens culturels "revetant une importance
collective" sont ceux qui ont une importance historique, traditionnelle ou culturelle signifi-
cative pour une communaut6 autochtone donn~e. En revanche, V'id~e de d~finir "communaut6
autochtone ou tribale" (comme cela avait 6t6 fait pour les collections publiques) - par exemple
par r~f~rence A I'article 1 de [a Convention n. 169 de 1989 relative aux peuples indiglnes et
tribaux de 'Organisation internationale du travail (OIT) - n'a finalement pas 6t6 retenue.

Article 4

Le principe de la restitution (cf. article 3) a 6t6 contrebalanc6 dans l'6conomie de la Convention
par le droit du possesseur de "bonne foi" A voir la perte de son bien culturel compens6e par
une indemnit6. Cet aspect de la protection de I'acqu~reur diligent est fondamental et s'inscrit
dans le cadre du compromis r~alis6 entre des tendances antagonistes des droits internes.

Du point de vue des I6gislations qui reconnaissent A I'acqu6reur de "bonne foi" du bien
vol6 un v6ritable droit de propri~t6 sur le bien - avec tous les attributs de protection qu'il
implique -, la restitution du bien signifie une d6rogation A un concept fondamental de leur
droit, qui n'est acceptable qu'au regard des objectifs politiques et moraux de la pr6servation du
patrimoine culturel, A la stricte condition que I'acqu~reur/propri~taire re:oive une indemnit6 -
faute de quoi il serait consid6r6 comme spoli6. Vu en revanche depuis la perspective du
propri~taire d'origine qui a &6 d~poss~d6 de son bien - dont les introts sont ent~rin~s par des
lgislations qui ne reconnaissent pas I'acquisition de bonne foi du bien vo16 -, le principe du
recouvrement du bien n'est que justice, mais non pas au prix du versement d'une indemnit6 au
possesseur, qui pourrait repr6senter de surplus une obligation tr~s lourde, peut-6tre m~me
inaccessible pour celui qui est tenu de la verser. Pour les syst~mes juridiques qui pr~voient la
restitution de biens culturels voles sans indemnit6, la facult6 leur est ouverte (ainsi que le
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not to pay compensation to the good faith possessor, in accordance with Article 9 (cf.
comments to that Article, infra).

Article 4 - Paragraph 1

The payment of compensation is, however, subject to a twofold condition: "that [the possessor]
neither knew nor ought reasonably to have known that the object was stolen" and "[that it] can
prove that it exercised due diligence when acquiring the object." In other words, the possessor
must prove that it did not know that the object had been stolen and that its ignorance was not
due to any negligence on its part. The language "or ought reasonably to have known" was
included so as to prompt purchasers to greater vigilance, since Article 4 is intended above all as
a sanction against those who acquire cultural objects without making serious inquiries into their
provenance. Knowing that they were at risk of having to return the object without receiving any
compensation, prospective purchasers might hesitate to go ahead with the purchase if they
lacked adequate information. This would discourage theft and at the same time modify the
present practice of dealers and auction houses that do not disclose sellers' names and that of
purchasers that do not question the sellers' statements. It should be recalled that this provision
contemplates possessors who have obtained an object for value, whereas the case of possessors
who have obtained the object gratuitously is covered in Article 4(5).

The text appears to require greater diligence of the possessor at the time of acquiring the
object ("or ought reasonably to have known", Article 4(1)) than it does of the dispossessed
owner in its efforts to locate its property ("knew the location of the cultural object, Article 3(3)).
Indeed, the drafters of the Convention sought to draw attention to the fact that the possessor's ,
conduct prior to acquisition - the precautions it must take to establish the origins of the object -
is the most effective weapon with which to combat illicit traffic (this line of thinking is also
increasingly taken up in case law), whereas lack of due diligence on the part of the claimant is
detrimental only to the claimant itself in that it may lead to loss of the right to sue. This
distinction is similar to that between the respective obligations of the requesting State and the
possessor contemplated in Chapter III (Articles 5(5) and 6(1).

The principle that places on the possessor the burden of proving that it exercised due
diligence (a concept explained in paragraph 4) is a key element in the legal response to illicit
traffic in cultural objects. It constitutes a departure from the rule in force in several legal systems
that rely on a presumption of good faith, even though some civil law systems already at times
shift the burden of proof (thus, when the claimant's position makes it difficult for it to prove its
claim, the good faith defendant is required to lend assistance or even to adduce the evidence
itself).34

From the very earliest drafts, the text carefully refrained from defining or otherwise
referring to the term "good faith", which has different meanings in different legal systems,
settling instead for the term "due diligence" ("diligence requise" in the French version) which
implies a greater degree of diligence than would usually be expected in a normal commercial
transaction. The concept of due diligence, which has a precise meaning in some jurisdictions,
should here be interpreted autonomously within the meaning of the Convention rather than by
reference to any given legal system. "Due diligence" is defined in Article 4(4) (see comments
infra).

34 See, for example, Article 3.2 of the Swiss Civil Code: "no person can plead bona fides in any
cases where he has failed to exercise the degree of care required by the circumstances.'
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mentionne du reste le 6 me alinga du Pr~ambule) de ne pas allouer d'indemnit6 au possesseur
de bonne foi, en vertu de 'article 9 (voir infra le commentaire relatif A cette disposition).

Article 4 - paragraphe 1

Le paiement de l'indemnit6 au possesseur est subordonn6 A une double condition: "qu[e le
possesseur] n'ait pas su ou dO raisonnablement savoir que le bien 6tait vol6" et "qu'il puisse
prouver avoir agi avec la diligence requise lors de l'acquisition". En d'autres termes, le
possesseur doit 6tablir qu'il ignorait que le bien avait 6t6 vol6 et que cette ignorance ne r~sultait
pas d'une n~gligence de sa part. L'expression "ou dO raisonnablement savoir" a 6t6 introduite
pour inciter les acqu&eurs A redoubler de vigilance, la raison d'tre de l'article 4 6tant de
p~naliser les acqu~reurs de biens culturels qui ne proc~dent pas A des enqu~tes s~rieuses sur
leur provenance. En effet, si la sanction est le risque de devoir restituer le bien culturel sans
aucune indemnitd, les acqu~reurs potentiels h~siteront A acheter sans disposer d'information, ce
qui devrait dcourager le vol et aussi modifier la pratique habituelle des marchands et des
6tablissements de vente aux ench~res de ne pas communiquer le nom des vendeurs, et celle
des acqu&eurs de se satisfaire des d6clarations des vendeurs. II faut pr~ciser que cette
disposition vise le possesseur qui acquis le bien A titre on&eux, tandis que 'acquisition A titre
gratuit est trait~e A l'article 4(5).

On remarquera que les conditions pos~es A la diligence semblent 6tre plus rigoureuses
pour le 'possesseur au moment de 'acquisition ("ou dO raisonnablement savoir", article 4(1))
que pour le propri~taire d~possd dans la recherche de son bien ("a connu l'endroit", article
3(3)). En effet, les r~dacteurs de la Convention ont voulu insister sur le fait que c'est le
comportement du possesseur avant d'acheter - les precautions qu'il a d~ploy~es pour connaitre
la provenance du bien - qui est l'6lment permettant de combattre le trafic illicite (la
jurisprudence vient de plus en plus appuyer cette th~se), tandis que le d~faut de diligence du
demandeur ne porte prejudice qu'A celui-ci, par l'extinction de son droit d'agir. Une difference
semblable existe entre les obligations respectives de l'Etat requ&ant et du possesseur dans le
cadre du Chapitre III (articles 5(5) et 6(1)).

Le principe que c'est au possesseur d'apporter la preuve qu'il a exerc6 la diligence requise
(d6nt l'explication figure au paragraphe 4) est un 6l6ment c16 de l'arsenal juridique de lutte
contre le trafic illicite des biens culturels. II constitue une d&ogation au droit de plusieurs
syst~mes pour qui la bonne foi est pr~sum~e, mgme si dans certains syst~mes de droit civil le
fardeau de la preuve est d~plac6 dans certaines circonstances (ainsi, lorsque le demandeur est
dans une situation oO il lui serait tr~s difficile de produire une preuve, le d~fendeur de bonne
foi a l'obligation de collaborer A la preuve, si ce n'est de la fournir lui-m~me 34).

La disposition (depuis l'origine m~me des travaux pr~paratoires) 6vite soigneusement
toute definition ou r~f~rence A la "bonne foi", concept appr~hend6 tr~s diff~remment selon les
syst~mes juridiques, et retient le concept de diligence requise, qui indique un degr6 sup~rieur A
la diligence normalement exig~e pour l'acquisition de tout bien; les termes de "due diligence"
(version anglaise) qui ont une acception bien precise dans certains pays, doivent 6tre ici
interpr~t~s de fa on autonome au sens de la Convention. Le concept de diligence requise se
trouve davantage explicit6 A 'article 4(4) (voir infra).

34 Voir par exemple 'article 3.2 du Code civil suisse: "nul ne peut invoquer sa bonne foi si elle
est incompatible avec 'attention que les circonstances permettaient d'exiger de lui".
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Once these requirements have been met and the principle has been accepted that the
possessor is entitled to compensation, the question arises: how much? Compensation must be
"fair and reasonable": the Convention adds nothing further in this respect (nor, indeed, does the
1970 Convention (Article 7 b. (ii)). Since the concepts of "fair" and "reasonable" are well
established in domestic case law, it was felt to be preferable to rely on the discretion of the
courts rather than refer to any specific criterion such as the price paid or the commercial value,
as had been advocated by some. In particular, several delegations argued that the claimant's
ability to pay should be explicitly referred to. It was decided in the end not actually to settle this
issue in the Convention (although Article 4(2) and (3) do hint at an answer - cf. infra).

What does compensation cover? Compensation is intended to indemnify the possessor for
the loss of its cultural object and, unlike the return of an illegally exported object, no specific
provision is made for the cost of arranging for restitution (transport costs, insurance, etc.). The
cost of the legal proceedings instituted to further the claim for restitution, on the other hand, is
fixed in accordance with the procedural rules of the State in which the claim is brought. As to
the-cost of preserving or restoring the object, it was felt that while such expenditure might be
taken into account by the courts in fixing the amount of compensation, it had best not be
specifically addressed by the Convention since such automatic reimbursement might prompt
restorations which, if badly done, might impair the object's cultural value.

It was understood from the outset that the possessor is entitled to payment of
compensation "at the time of" its restitution, that is to say, payment and restitution should be
made simultaneously. One delegation suggested at the Conference that the possessor be
allowed to retain the object pending payment of the compensation, but this was rejected as
constituting a point of procedure to be decided by the courts or authority seised. It was agreed
that the details should be filled in by the court or competent authority or, failing these, by the
parties themselves (time of restitution and of payment, place, etc.).

Article 4 - Paragraphs 2 and 3

The question of who should pay compensation to the possessor was much discussed in drafting
the Convention. Although the draft submitted to the Conference specified that it was up to the
claimant, i.e. the person dispossessed of the object, to pay, this was criticised on the grounds
that here were two persons, one the good faith purchaser, the other the dispossessed owner,
both required to pay the price of an illegal act committed by a third person - and that it would
recompense the transferor (possibly the thief).

Accordingly, although the Committee of governmental experts was not able, at the time,
to agree on the wording of a provision in this connection, a clear consensus nevertheless
emerged to the effect that the Convention should not require the claimant to pay compensation
from its personal funds and that nothing prevented sponsorship or other means of ensuring
payment. The underlying idea here was to assist claimants with limited financial resources, and
this idea surfaced powerfully at the diplomatic Conference, in particular among those
delegations opposed to the idea of taking the claimant's ability to pay into account in fixing the
amount of compensation.

The Conference examined a proposal to incorporate the principle of "subsidiarity" so as to
enable the possessor to bring a claim against the person that transferred the object and made
the transaction appear legal and whose identity only the possessor knows. However, such a
claim would not be justified if the possessor were denied the compensation contemplated in
Article 4(1) pursuant to Article 9. The text adopted by the Conference therefore returns to the
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Une fois les conditions satisfaites, et le principe acquis que le possesseur a droit A une
indemnit6, se pose la question de sa d6termination. L'indemnit6 doit tre "6quitable": la
Convention ne fournit pas d'autre pr6cision A cet 6gard (tout comme la Convention de 1970
(article 7 b. (ii))). Cette notion ayant fait ses preuves dans la jurisprudence sur le plan interne, il
a 6 consid6r6 que la marge d'appr6ciation laiss6e au juge des circonstances de I'esp~ce serait
preferable A une r6f6rence spcifique au prix pay6 ou A la valeur commerciale, qui ont 6t6 un
moment pr~conis~s. En particulier, certaines d~l~gations avaient demand6 que la capacit6 du
demandeur A payer l'indemnit6 constitue explicitement un 6lment A prendre en consideration.
La decision a 6t6 prise de ne pas trancher cette question dans la Convention (l'article 4(2) et (3)
fournissant n~anmoins des 6lments de r6ponse - cf. infra).

Que couvre l'indemnit6? Elle est destin~e A d6dommager le possesseur de la perte du bien
culturel et, contrairement au retour d'un bien illicitement export6, les frais engages pour la
restitution ne sont pas spcifiquement pr~vus (frais de transport, coOts d'assurance etc.). Les
frais de procedure d~coulant de 'action en restitution seront, eux, fixes d'apr~s le droit de
procedure de l'Etat requis. Les frais de conservation ou de restauration du bien ont 6t6 vus
comme pouvant tre pris en consideration par le juge dans la fixation du montant de
l'indemnit6, plut6t que devant 8tre sp~cifiquement visas dans la Convention afin qu'une telle
indemnisation automatique n'ait pas pour rsultat d'encourager des restaurations qui, si elles
sont mal faites, feraient perdre au bien de son intr&t culturel.

Le texte prvoit depuis 'origine des travaux, que le possesseur a droit au paiement, de
l'indemnit6 "au moment" de sa restitution du bien. II 6tait entendu par IA que le paiement et la
restitution interviendraient de fa on concomitante. Une d~l~gation avait sugg~r6 A la
Conference de pr~voir un droit de r~tention du bien en attendant le paiement de l'indemnit6;
cette suggestion, dont on a jug6 qu'elle traitait d'une question de procedure relevant de
l'appr~ciation du tribunal ou de I'autorit6 saisie, n'a pas W retenue. Les modalit~s seraient
fix~es par le tribunal ou l'autorit6 comp~tente ou, A d6faut, pourraient 6tre n~goci~es entre les
parties (portant sur le moment exact de la restitution et du paiement, sur le lieu etc.).

Article 4 - paragraphes 2 et 3

L'identification de la personne redevable du paiement de l'indemnit6 au possesseur s'est posse
A maintes reprises durant les travaux d'6laboration de la Convention. Bien que le projet soumis
A la Conference d~signAt le demandeur, c'est-A-dire A la personne d~poss~de du bien, ce
principe avait 6t6 critiqu6 au motif que les deux personnes en presence, acqureur de bonne foi
et propri~taire d~poss~d6, se trouveraient en definitive toutes deux A devoir payer le prix de
l'ill~galit, commise par une tierce personne - tandis qu'une telle solution ent~rinerait
l'avantage 6conomique qu'aurait retir6 le vendeur (qui pourrait tre le voleur mme) du bien.

II semblait en consequence acquis A l'issue des travaux du Comit6 d'experts gouverne-
mentaux - et en d~pit de la difficult6 de s'accorder sur un libell - que le r~gime conventionnel
ne devrait pas exiger que le demandeur paie lui-m~me l'indemnlt6 et n'exclurait en aucune
fadon un syst~me de parrainage ou une autre m~thode pour le paiement. L'ide sous-jacente
6tait de venir ici en aide aux demandeurs ayant des ressources financi&es limites, idde qui est
revenue avec vigueur lors de la Conference diplomatique, notamment par la voix des
d~l~gations hostiles A la proposition que la capacit6 du demandeur A payer l'indemnit6 soit
mentionn~e comme 6lment de calcul du montant de l'indemnit6.

La Conference a examin6 la proposition de retenir le principe de "subsidiarit6" conf~rant
au possesseur un droit de recours contre [a personne qui lui avait transfr6 le bien en donnant A
la transaction une apparence de l6galit6, et dont lui seul connaissait l'identit6. Cependant un tel
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concept of subsidiarity using more neutral language tending towards harmonisation, although
not in any systematic way: ... "reasonable efforts shall be made to have the person who
transferred the cultural object to the possessor, or any prior transferor, pay the compensation
where to do so would be consistent with the law of the State in which the claim is brought"; the
latter requirement was included to satisfy those States whose law expressly provides that the
transferor has an obligation to guarantee title to the possessor.

This provision is in keeping with current efforts to ensure greater transparency and
morality in trade in cultural objects: knowing that if an object must be returned, compensation
may be claimed from any person in the chain of transactions between the time of the theft of
the object and its acquisition, prospective purchasers will probably be more cautious and buy
from reputable sellers who are not likely to disappear overnight, while greater care will also be
required of dealers (whether buying or selling). This could prove very useful if the claimant
were unable to pay the amount of the compensation.

If the possessor were unable to obtain compensation from the transferor or any previous
transferor, the claimant would be required to pay. In such circumstances, the Convention
specifically entitles the latter to bring a claim against a third party (paragraph 3). This rule was
included expressly to safeguard in the claimant's own interest the solution applied in most
national jurisdictions.

Article 4 - Paragraph 4

Since compensation depends on proof of due diligence at the time of acquiring the object
(Article 4(1)), it was felt that the concept of due diligence should be explained for the benefit
of the courts - the notion of "good faith" being interpreted variously in different legal systems
- and to ensure some degree of uniformity in applying the Convention. The court or
competent authority seised of the case will be required to have regard to "all the
circumstances of the acquisition", and to pay particular attention to certain criteria that were
defined largely by reference to Article 7(2) and (3) LUAB, 3 5 although allowance was made for
the special nature of cultural objects. These criteria were inserted for the guidance of the
courts. As is demonstrated by the use of the word "including", they are neither exhaustive
nor decisive in themselves.

In addition to the character of the parties and the purchase price paid, the additional
requirement that prospective purchasers consult "any reasonably accessible register of stolen
cultural objects" - a precaution which they would do well to heed - is likely to be particularly
significant. The number of such registers has multiplied in recent years, including registers in
the form of electronic databases managed by public or private bodies. In particular, the
database on stolen works of art operated by the International Criminal Police Organization
(ICPO-Interpol) expressly provides that: 'it is used to help to seek proof of the legality of art

35 Article 7 LUAB provides:
"2. - The transferee must have taken the precautions normally taken in transactions of that kind

according to the circumstances of the case.
3. - In determining whether the transferee acted in good faith, account shall, inter alia, be

taken of the nature of the movables concerned, the qualities of the transferor or his trade, any special
ci'rcumstances in respect of the transferor's acquisition of the movables known to the transferee, the price,
or provisions of the contract and other circumstances in which it was concluded."
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recours de serait pas justifi6 si l'indemnit6 pr6vue par 'article 4(1) n'6tait pas accord6e au
possesseur en application de I'article 9. Le texte adopt6 par la Conf6rence reprend en
cons6quence la notion de subsidiarit6 de fagon plus neutre, par une formule invitant A
I'harmonisation mais n'impliquant pas de caractre syst6matique: " ... des efforts raisonnables
sont faits afin que la personne qui a transf6r6 le bien culturel -au possesseur, ou tout autre
c6dant ant6rieur, paie l'indemnit6 lorsque cela est conforme au droit de I'Etat dans lequel la
demande est introduite"; cette derni~re condition vise A satisfaire les Etats dont la 16gislation
pr6voit express6ment qu'il appartient au vendeur de garantir le titre de proprit6 de I'acqu6reur.

Cette disposition fait partie de I'effort coh6rent d6ploy6 pour introduire davantage de
transparence et de moralit6 dans le monde du commerce des biens culturels: la possibilit6 pour
I'acqu6reur contraint de restituer le bien de se retourner contre une personne dans la chaine
des transactions entre le vol et 'acquisition du bien culturel, I'inciterait certainement A acheter
aupr~s de marchands connus qui ne seraient pas susceptibles de disparaitre du jour au
lendemain, les commergants (tant comme acqu6reurs que vendeurs) 6tant eux-m'mes appelss A
davantage de vigilance. Ceci pourrait 6tre d'autant plus utile en cas d'incapacit6 du demandeur
de verser le montant de I'indemnit6.

Lorsque le possesseur n'est pas en mesure d'obtenir l'indemnit6 de son c6dant ou de tout
c6dant ant6rieur, il reviendrait au demandeur de payer l'indemnit6. Dans ce cas la Convention
r6serve explicitement A ce dernier un droit de recours (paragraphe 3). Cette r~gle ne fait que
sauvegarder express6ment dans I'int6rt du'demandeur la solution g6n6ralement applicable
dans les droits nationaux.

Article 4 - paragraphe 4

Le principe ayant LtC de subordonner l'indemnit6 A la preuve de la "diligence requise" exerc~e
au moment de I'acquisition (article 4(1)), la ncessit6 s'est fait jour d'expliquer cette notion afin
d'orienter les crit~res d'apprciation du juge et - compte tenu des interpretations tr~s
divergentes entre les syst~mes juridiques du concept de bonne foi - assurer A la Convention
une certaine uniformit6 d'application. Le tribunal ou V'autorit6 saisi devra tenir compte "de
toutes les circonstances de 'acquisition", ainsi que de certains crit~res particulirement
pertinents. C'est au regard principalement de 'article 7(2) et (3) de la LUAB 35, qu'ont &6

identifies ces critres, tout en tenant compte de la spcificit6 des biens culturels. Les 6lments A
consid~rer par le juge ont valeur d'illustration, et comme le signale le terme "notamment" qui
precede I'6num~ration, ils ne sont pas exhaustifs et ne sont donc pas A eux seuls determinants.

Outre [a qualit6 des parties et le prix pay6 pour le bien, un crit-re important sera
certainement "la consultation par le possesseur de tout registre relatif aux biens culturels voles
raisonnablement accessible", precaution que le futur acqu~reur a avantage A prendre. Les
registres de ce type se sont multiplies durant ces derni~res ann~es sous forme de bases de
donn6es informatiques notamment, qui sont g&r es par des organismes publics ou priv~s. On
rel~vera tout particulirement que la base d'oeuvres d'art voles de I'Organisation

35 L'article 7 de la LUAB dispose:
"2. - L'acqureur doit avoir pris les precautions normalement suivies dans les affaires, compte

tenu des circonstances.
3. - En appr~ciant la bonne foi de I'acqu~reur, il faut notamment tenir compte de la nature de

la chose, des qualit~s du disposant ou du n~goce de celui-ci, des circonstances particuliLres connues de
I'acqusreur concernant 'acquisition des choses par le disposant, du prix, des circonstances dans lesquelles
le contrat a 6ts conclu ou encore les stipulations qu'il comporte."
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transactions, in accordance with the UNIDROIT art agreement, Art. 4§4". It is also true, however,
that there is as yet no database that offers world-wide coverage and the specialised databases
are not always accessible to the public, although initiatives have been taken, in particular by
UNESCO, to facilitate the interface between the different networks. The prospective purchaser's
conduct in this respect (for example, the number and relevance of databases consulted) will be
examined to establish the degree of diligence exercised, bearing in mind also the person's
status since an antique dealer, for example, might be expected to have knowledge of and
consult the most authoritative sources. The simple fact of consulting a register and failing to find
the object there is not sufficient to establish due diligence.

Other factors which the possessor may advance to prove its diligence include: "any
other relevant information and documentation which [the possessor] could reasonably have
obtained": this will refer in particular to any scientific publications (dealing with this type of
object or with objects originating in a specific geographical region or excavation which
attract the attention of the public or of art lovers), as well as the consultation of "accessible
agencies" or "any other step that a reasonable person would have taken in the circumstances"
- a open-ended formulation that to some degree reflects the concept of "bon pare de famille"
which entitles the possessor to adduce any circumstances that are likely to prove its
diligence.

Clearly, the courts will assess these criteria and any other relevant circumstances in
combination: an object removed from a clandestine excavation, for example, is unlikely to be
listed in any register, but its nature and origin (for example, a country notoriously victim of
illicit traffic) 36 may dictate greater diligence on the part of the purchaser at the time of
acquisition, when factors such as the status of the parties (an antique dealer or an
inexperienced private collector), the place where the transaction took place (a dealer's
gallery or a backroom emporium, an art fair or a flea market), the purchase price (which
might differ substantially according to the legitimacy of the object's provenance) take on
particular significance.

The concept of due diligence under the Convention in fact reflects the practice of the
case law in most countries in establishing what is reasonable in the circumstances. The
criteria used to assess the possessor's conduct also closely resemble those in general use by
most museums for purposes of acquisition, in accordance with their codes of ethics (ICOM's,
for example). Several new initiatives have been developed in this respect since the adoption
of the UNIDROIT Convention, in particular the new "International Code of Ethics for Dealers in
Cultural Property" launched by UNESCO in November 2000 which makes express reference
to Article 4 of the UNIDROIT Convention, or the "codes of due diligence" for auction houses
and dealers adopted in the United Kingdom in 1999 under the auspices of the Council for the
Prevention of Art Theft (CoPAT). This should help prospective buyers to identify dealers that
apply certain standards of transparency and who may be expected to have ascertained the
provenance of the objects they put up for sale. The Preamble of the Convention (sub-
paragraph 8) in fact makes it clear that it seeks to "maintain a proper role for legal trading"
and pays tribute to the achievements, in particular, of UNESCO in drafting codes of conduct
(sub-paragraph 10).

36 Here it is worth mentioning the widely-distributed series of leaflets published by the
International Council of Museums (ICOM), entitled 'One hundred missing objects" which highlights
conditions particularly in Africa, at Angkor (Cambodia) and in Latin America.
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internationale de la police criminelle (OIPC-Interpol) dispose express6ment qu'elle "... participe
A la recherche de preuve de la l6galit6 des transactions en mati~re d'art au titre de la
Convention d'UNIDROIT, Art. 4§4". II est vrai qu'il n'existe pas encore A ce jour de base
universelle, et les bases de donn6es sp6cialis6es ne sont pas toujours accessibles au public mais
des initiatives sont en cours, notamment au sein de 'UNESCO, pour faciliter le dialogue entre
les divers r6seaux. Les d6marches de I'acqu6reur quant A la pertinence et au nombre des
registres consult6s seront donc examin6es pour apprecier sa diligence, au regard parti-
culirement de la qualit6 de I'acqu6reur, un professionnel tel qu'un antiquaire 6tant cens6
connaitre et consulter les sources les plus fiables. Le seul fait pour I'acqu6reur d'avoir consult6
un registre sans y trouver le bien ne suffit pas A 6tablir sa diligence.

Autres 616ments que le possesseur pourra faire valoir A I'appui de sa diligence: "toute
autre information et documentation pertinentes qu'il aurait pu raisonnablement obtenir", et il
convient d'entendre par IA notamment des publications scientifiques sp6cialis6es (selon le type
de bien, une zone g6ographique ou un champ de fouilles d6termin6 qui attirent 'attention du
grand public ou d'amateurs); d'autre part, la "consultation d'organismes auxquels [le
possesseur] pouvait avoir acc~s", ainsi que "toute autre d6marche qu'une personne raisonnable
aurait entreprise dans les mmes circonstances", formulation tr~s ouverte qui reflte en quelque
sorte la notion du "bon p~re de famille" connue de certains syst~mes juridiques et qui laisse au
possesseur la possibilit6 de produire toute sorte d'616ment A I'appui de sa diligence.

II va de soi que le juge utilisera les diff6rents crit~res mentionn6s et tout autre pertinent de
fa on combin6e: un bien ne pourrait certainement pas figurer dans un registre s'il provient de
fouilles illicites mais la nature du bien et son origine (par exemple d'un pays notoirement
victime du trafic illicite 36) devrait avoir incit6 le possesseur A une vigilance accrue lors de
I'acquisition, et des 616ments comme la qualit6 du vendeur (antiquaire ou particulier
inexp6riment6), le lieu de la transaction (la boutique ou I'arrire-boutique, une foire sp6cialis6e
ou une vente A la sauvette), le prix pay6 (largement inf6rieur quand la provenance est illicite) ou
certaines autres informations prendront un relief tout particulier.

Le concept de diligence requise de la Convention refl~te en v6rit6 la pratique
jurisprudentielle de la plupart des pays dans la d6termination de ce qui est riaisonnable selon les
circonstances. Les critres d'appr6ciation du comportement du possesseur sont 6galement
proches de ceux qui sont g6n6ralement appliqu6s par les mus6es dans leurs politiques
d'acquisition en vertu de leurs codes de d6ontologie (celui de 'ICOM par exemple). On
rel~vera en outre des initiatives qui se sont intensifi6es depuis I'adoption de la Convention
d'UNIDROIT, telles que le nouveau "Code international de d6ontologie pour les n6gociants en
biens culturels" lanc6 par I'UNESCO en novembre 2000 (qui vise express6ment I'article 4 de la
Convention d'UNIDROIT), ou encore les "codes of due diligence" adopt6s sous les auspices du
Council for the Prevention of Art Theft (CoPAT) en 1999 au Royaume-Uni pour les
6tablissements de vente aux enchres et pour les commergants. Les futurs acqu6reurs peuvent
ainsi plus facilement identifier les vendeurs qui s'engagent A respecter des normes de
transparence, et qui sont suppos6s avoir v6rifi6 la provenance des biens. Le Pr6ambule de la
Convention (81me alin6a) reconnait d'ailleurs que le processus conventionnel vise "A maintenir
une juste place au commerce licite" et rend hommage aux actions accomplies, notainment par
I'UNESCO, dans I'laboration de codes de conduite (10n ealin~a).

36 Ainsi la s6rie de publications du Conseil international des mus~es (ICOM) "Cent objets
disparus" concernant notamment I'Afrique, le site d'Angkor (Cambodge) ou encore I'Am6rique latine, qui
font I'objet d'une tr~s large diffusion.
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Article 4 - Paragraph 5

When a cultural object is acquired by inheritance or otherwise gratuitously, the possessor may
have no means of knowing the circumstances in which its predecessor acquired it, and may be
quite in the dark as to its unlawful origins which may however have been known to the
transferor. The Convention provides that a person who acquires an object in this way is not
entitled to more favourable treatment than that granted to the transferor, so that if the latter
acted in bad faith, its successor cannot rely on evidence of good faith with a view to obtaining
compensation for the object's restitution. Although the wording of paragraph 5 could
conceivably benefit a person that acquired an object in bad faith from an "innocent" transferor,
this eventuality was considered to be sufficiently rare to render superfluous a special provision
to address it.

This provision also seeks to clean up the practice of some museums whose acquisition
policy includes approaching private individuals with suggestions that they donate - in return for
sizeable tax cuts - objects possibly of doubtful provenance which their codes of practice would
prevent them from buying outright.

CHAPTER III - RETURN OF ILLEGALLY EXPORTED CULTURAL OBJECTS

Whereas Chapter II deals with the theft of cultural objects, a phenomenon universally
condemned on both moral and legal grounds, Chapter III contemplates the delicate issue of
national export restrictions in respect of certain types of object, which are variously enforced by
other nations. A point to remember is that the international community still does not regard the
courts of the forum as in any way obliged to heed the public law rules of another State (this
would include its export regulations). In private international law, the conflict rules of the forum
only refer, in principle, to the application of the foreign State's private law rules. In the absence
of specific international commitments, the removal of a cultural object from the territory of a
State in breach of the latter's rules is not regarded by many of the countries to whose territory
the object is transferred as an unlawful act, and does not in itself constitute a legal obstacle to
the acquisition of such an object.

However, this situation was condemned in a resolution adopted by the International Law
Institute in Wiesbaden (Germany) in 1975, 37 which was the first to query the traditional
principle of the inapplicability of foreign public law on the grounds that it had no valid
foundation and was "inconsistent with contemporary needs for international co-operation". This
shift in legal thinking found expression in such provisions as the 1980 Convention of the
European Communities on the Law Applicable to Contractual Obligations (Article 7) and the
1989 Swiss Law on Private International Law (Article 19), and was instrumental in "softening"
the case law of some countries which have indicated a willingness in certain circumstances to
pay more attention to foreign mandatory rules of law as a gesture of international solidarity
where cultural objects are concerned. This principle was subsequently taken up in European
Union law (EEC Regulation No. 3911/92 and Directive 93/7/EEC), but it is most spectacularly
endorsed in the UNIDROIT Convention in that it is universal in scope. The implementing
conditions are, however, highly restrictive, and Chapter III is so constructed as to reconcile the
interests of the place of origin, on the one hand, and the liberal views of the international art
trade, on the other hand, with a view to securing widespread acceptance of the Convention.

37 Annuaire de I'lnstitut de droit international, 1975, Session de Wiesbaden 1975, pp. 551, 553.
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Article 4 - paragraphe 5

Lorsque le bien culturel a 6t6 acquis par succession ou autrement A titre gratuit, le possesseur
peut ignorer les conditions dans lesquelles son pr~dcesseur avait procd6 A 'acquisition, et ne
rien savoir des origines illicites du bien qui 6taient en revanche connues de son c~dant. La
Convention dispose qu'un tel acqu~reur ne peut b~n6ficier d'une situation plus favorable que la
personne dont il tient le bien, de sorte que si celle-ci 6tait de mauvaise foi, le successeur n'est
pas admis A 6tablir la preuve de sa bonne foi en vue d'obtenir une indemnit6 pour compenser
la restitution du bien. A l'inverse on ne pourrait pas exclure que la formulation du paragraphe 5
b~n~ficie A une personne de mauvaise foi qui tiendrait son bien d'un c~dant de bonne foi: une
telle situation a' 6t6 consid~r~e suffisamment rare pour ne pas justifier une disposition
particuli~re.

La r~gle ici 6nonc~e aura aussi pour effet de moraliser la pratique de la politique
d'acquisition des mus~es qui devront se garder de sugg~rer A des particuliers de leur faire don -
en b~n~ficiant ainsi d'avantages fiscaux - de biens dont la provenance pourrait tre douteuse,
et que leurs codes de d~ontologie leur interdiraient d'acheter.

CHAPITRE III - RETOUR DES BIENS CULTURELS ILLICITEMENT EXPORTES

Tandis que le Chapitre II vise le vol, ph~nom~ne universellement condamn6 sur le plan moral
et juridique, le Chapitre III envisage la delicate question des restrictions pr6vues en droit
national A I'exportation de certains biens, auxquelles il est donn6 effet A I'Ntranger de fa on
extrCmement variable. On peut rappeler qu'en I'tat du droit international, la communaut6 des
Etats continue de partager 'absence de principe d'une quelconque obligation pour le juge du
for de prendre en compte les r~gles de droit public d'un Etat 6tranger - dont rel~vent les
Igislations en matire d'exportation. En effet, le jeu des rfgles de conflit de lois de I'Etat du for,
tel qu'il est 6tabli en droit international priv6, ne vise en principe qu'A I'application des seules
dispositions 6trang~res de droit privd. Ainsi, en 'absence d'obligations internationales
sp~cifiques, 'exportation d'un bien culturel du territoire d'un Etat en violation des normes de
protection de cet Etat n'est pas considre comme un acte illicite pour I'Etat sur le territoire
duquel le bien est transfr6, et ne constitue pas en soi un obstacle juridique A son acquisition.

Cependant, cet 6tat de fait a donn6 lieu A une prise de position de Institut de droit
international qui, par une R~solution adopt~e A Wiesbaden en 1975 37 a condamn6 pour la
premiere fois ce principe traditionnel de I'inapplicabilit6 du droit public 6tranger, parce que priv6
de fondement valable et "peu conforme aux exigences actuelles de la collaboration
internationale". Cette 6volution de la pens~e juridique s'est trouv6 refl~t~e dans la Convention des
Communaut~s europ6ennes de 1980 sur la loi applicable aux obligations contractuelles (article 7),
dans la Ioi suisse de 1989 sur le droit international priv6 (article 19), et a inflchi la jurisprudence
de certains pays dans le sens d'une sensibilit6 accrue aux r~gles imperatives 6trang~res pour les
besoins de la solidarit6 internationale en mati~re de biens culturels. Le principe a 6t6 ent~rin6
dans les instruments de I'Union europ~enne (R~glement CEE 3911/92 et Directive 93/7/CEE) et, de
fagon tr~s remarquable par la Convention d'UNIDROIT pour une application au niveau universel.
Ce pas en avant a toutefois justifis des conditions d'application tr~s restrictives, et I'architecture du
Chapitre III offre un point de rencontre entre les intrts du lieu d'origine et la conception librale
A I'6gard du mouvement international de ces biens, destin6 A rendre ]a Convention acceptable par
le plus grand nombre d'Etats. C'est la raison pour laquelle, contrairement au vol dont la seule

37 Annuaire de l'lnstitut de droit international, 1975, Session de Wiesbaden 1975, pp. 550, 552.
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That is why, unlike theft, which is sufficient ground in itself to claim restitution, illegal export
alone is not sufficient to obtain a court order for an object's return.

Article 5 - Paragraph 1

This paragraph states that a Contracting State may request a foreign court or any other
competent authority (the bodies in question are specified in Article 16 - see comments infra) of
another Contracting State to order the return of a cultural object illegally removed from its
territory (subject to the conditions laid down in the provisions that follow). Since such a claim is
brought on the ground of breach of public law rules to protect the cultural heritage, it is the
State that has an interest in starting proceedings and indeed under the Convention only States
are entitled to bring such claims, irrespective of whether the object in question is public or
private property. The State may act on its own initiative or at the request of a private owner, if
the object was first stolen and then unlawfully removed to another State: in that case, a claim
for restitution may also be brought by the dispossessed owner.

Both the requesting State and the State addressed must be Contracting States: a court
seised of a claim for return will only be bound by the rules of the Convention if the forum State
has accepted them; however, only claims brought by States that have likewise accepted these
rules are admissible (this rule also features in Article 1(b) on the scope of the Convention), since
the Convention only extends its special protection - which departs from the common rules - to
those States that have accepted the regimen it sets out.

The words "illegally exported" were defined in Article M(b) (cf. supra) as referring to an
object which has "been removed from the territory of a Contracting State contrary to its law
regulating the export of cultural objects for the purpose of protecting its cultural heritage."
Clearly, then, a State that does not protect its cultural objects by means of specific regulations
cannot request their return under the Convention; this makes sense since the purpose of the
Convention is not to grant more protection to objects from another State than they enjoy in their
country of origin. Finally, the Convention is silent in the matter of evidence of breach of export
regulations, but the requirement that States (Article 17, cf. infra) must supply the depositary with
information in relation to the relevant legislation may be of assistance to the courts in assessing
the circumstances.

As in the case of stolen objects, this provision does not specify to whom the illegally
exported cultural object must be returned, its drafters having determined that the Convention
should steer clear of questions of ownership.

Article 5 - Paragraph 2

A cultural object removed from the territory of a State under a temporary export permit for
purposes such as exhibition, research or restoration and not returned in accordance with the
terms of that permit is deemed to have been illegally exported and eligible for protection in
accordance with the rules of the Convention. What is decisive in triggering application of the
Convention is failure to comply with the terms of the temporary export permit issued
"according to [the] law [of the requesting State] regulating its export for the purpose of
protecting its cultural heritage," language chosen to correspond to Article 1(b) where the same
wording is used to define illegal export. Directive 93/7/EEC (Article 1(2)), for example, makes a
similar comparison in respect of "unlawful removal".

526 Unif. L. Rev. 2001-3

HeinOnline  -- 6 Unif. L. Rev. n.s. 526 2001



Convention d'UNIDROIT sur les biens culturels vol6s ou illicitement export6s : rapport explicatif

r6alit6 suffit A exiger la restitution du bien culturel, I'exportation illicite n'est pas en soi une
circonstance suffisante pour que le juge ordonne le retour du bien.

Article 5 - paragraphe 1

Le principe est ici pos6 qu'un Etat contractant peut demander Ai un "tribunal ou toute autre
autorit6 comp6tente" (l'organe en question sera pr~cis6 A I'article 16 - voir infra les
commentaires sous cette disposition) d'un autre Etat contractant, d'ordonner (sous r6serve des
conditions 6nonc6es dans les dispositions suivantes) le retour d'un bien culturel qui a 6t6
illicitement export6 de son territoire. Le fondement de 'action 6tant la violation de dispositions
de droit public de protection du patrimoine culturel, l'int6r~t A agir est identifi6 comme 6tant
celui de I'Etat, qui est donc le seul titulaire de I'action en revendication en vertu de la
Convention, ind(pendamment de la propri6t6 de nature publique ou priv6e du bien. L'Etat
agira de sa propre initiative, ou bien A la demande du propri6taire priv6, lorsque le bien a 6t6
vo16 A celui-ci puis illicitement transf6r6 A 1'6tranger: dans ce cas, une action en restitution est
6galement ouverte au propri~taire d6possd6.

L'Etat requ6rant, tout comme I'Etat requis, doivent 6tre des Etats contractants: un juge saisi
d'une demande de retour ne sera li6 par les r~gles conventionnelles que si I'Etat du for y a
souscrit, mais seule une demande 6manant d'un Etat qui a aussi souscrit A ses r~gles sera
recevable (cette condition 6tant d6jA 6nonc6e A I'article ler(b) dans le cadre du champ
d'application), la Convention n'accordant son r6gime de protection, exorbitant des r~gles
g6n6ralement applicables, qu'aux Etats qui ont rejoint le syst6me qu'elle pr~voit.

Le concept de bien "illicitement export&' avait 6t6 prcis6 A I'article le(b) (voir supra)
comme ayant 6t6 "d6plac6 du territoire d'un Etat contractant en violation de son droit
r6glementant 'exportation de biens culturels en vue de prot6ger son patrimoine culturel". II va
donc de soi qu'un Etat qui n'aurait pas prot6g6 ses biens culturels par une r~glementation
sp6cifique en mati~re d'exportation ne pourrait pas pr6tendre A leur retour en vertu de la
Convention, le but de cette derni~re n'6tant pas d'accorder aux biens provenant d'un autre pays
une protection sup6rieure A celle que leur confre le pays d'origine. Enfin, la Convention ne dit
rien ici de la preuve de la violation de la l6gislation d'exportation, mais l'obligation mise A la
charge des Etats contractants en vertu de 'article 17 (voir infra) de communiquer au d~positaire
une information concernant leur 16gislation pertinente pourrait fournir au juge des 616ments
utiles A cet 6gard.

On rel~vera pour finir que, tout comme dans le cadre du vol, rien n'est dit dans cette
disposition quant A la personne A, qui le bien culturel illicitement export6 devrait tre retourn6,
les r6dacteurs de la Convention ayant exclu que celle-ci touche aux questions de propri6t6.

Article 5 - paragraphe 2

Le statut de bien illicitement export6, et la protection qui 'accompagne en vertu de la
Convention, s'6tend A un bien culturel sorti du territoire d'un Etat avec une autorisation
temporaire d'exportation en vue de son exposition, de son 6tude ou A des fins de restauration,
qui ne serait pas retourn6 conform6ment aux termes de 'autorisation d6livr6e. L'616ment qui
d6clenche ici 'application de la Convention est le non respect des termes de 'autorisation
temporaire d'exportation d6livr6e "selon [le] droit [de I'Etat requ~rant] r6glementant 'expor-
tation de biens culturels en vue de prot6ger son patrimoine culturel", libell6 qui se fait 1'6cho
de l'article ler(b) o6 est qualifi6 le concept d'exportation illicite. On retrouvera par exemple la
mme assimilation dans la notion de sortie illicite au sens de la Directive 93/7/CEE (article I(2)).
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While this provision may be invoked in any Contracting State in respect of objects
remaining on its territory after the expiry of the period stated in the permit, it is not intended for
situations in which the object is removed to a third State before the export permit expires; it was
suggested that this contingency was covered by Article 8(3) on provisional and precautionary
measures in the Contracting State where the object is located.

The drafters of the Convention were at all times mindful of the importance of international
exhibitions and were at pains not to place any obstacles in their way. Moreover, the ICOM
Code of Ethics (whose Article 3(6) requires museums to verify the terms of export) is already
applied by a large number of museums that refrain from exhibiting objects which have been
illegally exported or are of doubtful provenance; also, more and more dealers call on the
services of specialised firms to check the provenance of objects before putting them on display
at fairs or exhibitions; at some of these events, such checks are actually compulsory for
prospective exhibitors.

Article 5 - Paragraph 3

Although consensus on the principle of return of illegally exported cultural objects was fairly
straightforward, views differed widely as to how such return should be brought about. The need
for a balanced formula that would do justice to the various interests at stake resulted in a set of
minimum criteria on international co-operation to protect the cultural heritage, as well as
maximum criteria to allow departures from the principle of recognition of foreign law, in certain
circumstances. The general protection afforded by the Convention accordingly applies only to
certain categories of objects characterised by the interests impaired, and to objects of
"significant cultural importance" for the requesting State.

The court of the State addressed must establish that there has been illegal export (cf.
Article 5(1)) and examine the claim on its merits, on the basis of the grounds put forward by the
requesting State and in the light of the cultural purpose of the.Convention. The requesting State
must "establish" that special interests have been impaired or that the object is of "significant
cultural importance". The use of the word "establish" was the outcome of a compromise
between those who advocated automatic return and for whom a simple claim that the State's
cultural heritage had been damaged was sufficient (and who favoured the verb "to declare"),
and those who required proper proof of the damage, thus underscoring the responsibilities of
the requesting State. The latter must provide the court with all the factual and legal information
at its disposal to assist it in assessing the damage caused by the export, and the court or
competent authority of the requested State must examine each case according to its specific
circumstances. Article 5(4) specifically refers to the information which the requesting State must
submit to enable the courts to determine whether all requirements have been met.

The interests specified in paragraph 3 define the types of object that are protected by
Chapter III - always on the proviso that their export must have caused "significant" damage.
The interests listed are:

" "the physical preservation of the object or of its context" (sub-paragraph (a)) which
covers physical damage to monuments and archaeological sites (including that
caused by illegal excavations and pillage) as well as to objects as a result of their
careless handling by looters, smugglers, dealers and possessors etc. implicated in
their illegal export;

* "the integrity of a complex object" (sub-paragraph (b)) which refers in particular to the
dismemberment of large monuments such as the decapitation of statues, the
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Si cette disposition pourrait tre invoqu~e dans tout Etat contractant ob le bien se
trouverait retenu apr~s I'expiration du temps pr~vu par 'autorisation, on notera qu'elle ne
devrait pas couvrir le cas o6 le bien aurait 6t6 d~plac6 dans un Etat tiers avant 'expiration de
l'autorisation: on a sugg6r6 que ce cas rel~verait de 'article 8(3) concernant les mesures
provisoires ou conservatoires dans 'Etat contractant de situation du bien.

Les r~dacteurs de la Convention n'ont A aucun moment perdu de vue 'importance des
expositions internationales (vis~es au 8 me alin~a du Pr~ambule: "cooperation culturelle
internationale"), et n'ont pas entendu ainsi mettre des entraves A leur bon d&oulement. Du
reste, le Code de d~ontologie professionnelle de 'ICOM (dont 'article 3(6) oblige le musle A
v~rifier les conditions d'exportation du bien) est d~jA appliqu6 par bon nombre de mus~es qui
n'exposent pas des biens illicitement export~s ou dont la provenance est m~me incertaine, et la
pratique se diffuse au sein des marchands qui participent A des expositions ou des foires de faire
appel A des soci~t~s sp~cialis~es dans le contrOle de la provenance des biens, un tel contr6le
6tant mCme rendu parfois obligatoire pour les exposants.

Article 5 - paragraphe 3

Si un consensus s'est rapidement form6 sur le principe du retour des biens culturels illicitement
export~s, les avis ont diverg6 pr~cis~ment sur l'tendue des conditions de son application. La
recherche de l'6quilibre entre les intr ts en presence ont conduit A identifier des crit~res
minimums en vue d'assurer la protection du patrimoine culturel A travers la solidarit&
internationale, mais aussi maximums au regard des concessions possibles A la reconnaissance du
droit 6tranger et des solutions d&ogatoires qu'impliquera un tel principe. Le rdgime g~n~ral de
protection de la Convention se trouve donc restreint A certaines categories de biens caract~ris~s
par la nature des intrOts ls~s ou A des biens ayant une importance majeure pour l'Etat requ~rant.

Le juge de 'Etat requis v~rifie la r~alit6 de 'exportation illicite (cf. article 5(1)), et examine la
demande au fond sur la base de la motivation produite par l'Etat requ~rant, au regard de la finalit6
culturelle de ]a Convention. C'est A l'Etat requ~rant d'6tablir 'atteinte port~e aux int& ts parti-
culiers ou A 'importance culturelle significative. Le choix du verbe "6tablir" constitue un compro-
mis entre les positions des partisans de l'automaticit6 du retour pour lesquels il suffirait d'all~guer
'atteinte au patrimoine culturel d'un Etat (et qui prconisaient le verbe "d~clarer"), et ceux qui

demandaient A ce que soit v~ritablement prouv~e l'atteinte, afin de mieux souligner la charge qui
incombe A l'Etat requ~rant. En consequence, l'Etat requ~rant devra apporter au juge tous les 6l&
ments dont il dispose pour permettre A celui-ci d'appr~cier les dommages causes par 'exportation,
et le tribunal ou l'autorit6 comp~tente de 'Etat requis examinera chaque cas au regard des cir-
constances propres A l'espce. L'article 5(4) pr~cisera plus avant les 6lments que 'Etat requ~rant
devra fournir au juge pour lui permettre de determiner si les conditions voulues sont remplies.

Les intr~ts pr~cis~s au paragraphe 3 ont pour but de circonscrire les biens proteges par le
Chapitre III - 6tant entendu que 'exportation doit leur avoir caus6 une atteinte "significative".
Sont ainsi 6num6r~s les int&r ts suivants:

"la conservation mat&ielle du bien ou de son contexte" (alin~a a)), qui concerne les
atteintes physiques aux monuments et sites arch~ologiques (y compris par fouilles
licites ou illicites et par pillage) ainsi qu'aux biens A ]a suite de manipulations des
pilleurs, possesseurs, contrebandiers, marchands, etc. impliqu~s dans l'exportation
illicite;

* "l'int6gritd d'un bien complexe" (alin~a b)) se r~fre en particulier aux actes de

d~membrement commis sur les grands complexes monumentaux tels que la
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dispersion of frescoes, the division of triptychs and the dismantling of the contents of
historic buildings;

"the preservation of information, of, for example, a scientific or historical character"
(sub-paragraph (c)) refers to damage to the object's original context without which it
no longer fulfils its function as a source of a scientific or historical information -
examples given include disturbance of the stratigraphy, the breaking up of collections
or the destruction of documentation, but there is no doubt that the main objective
here is the problem of clandestine excavations (cf. the special mention in the
Preamble, sub-paragraph 4), so that objects removed from such excavations will ipso
facto be considered as belonging to this category;

* "the traditional or ritual use of the object by a tribal or indigenous community" (sub-
paragraph (d)) refers to the culture of traditional communities that use these objects
(e.g. sculptures or masks) for ritual purposes whether or not they are physically
located within the community. It is sufficient that the community has control of them.
The words "tribal or indigenous community" were first used in Article 3(8) and this
whole sub-paragraph again reflects States' concern to protect the heritage of such
communities.

Finally, since some cultural objects, however rare and unique or significant, might not be
covered by the language of sub-paragraphs (a) to (d) (for example the Taranaki sculptures in the
case of Attorney General of New Zealand v. Ortiz), 38 it was felt that a general provision should
be included for objects of "significant cultural importance." Although no further details are
given, the question of the close link between Articles 5(3) and Article 2, which defines the
words "cultural object" for the purpose of the Convention, was repeatedly referred to in the
course of drafting, and certainly "significant cultural importance" is more restrictive than plain
"importance" when it comes to establishing whether an object is a cultural object within the
meaning of Article 2 of the Convention.

The courts must assess the information submitted by the requesting State in the light of the
purpose of the Convention. However, unlike the impairments listed under sub-paragraphs (a) to
(d) supra, which lay down objective criteria to qualify the damage, what is required of the
courts here is that they measure the object's cultural importance from the point of view of the
requesting State against the extent and wealth of that State's heritage, be it in public or private
hands, and assess its aesthetic value, its importance for historical, artistic or scientific research,
and its rarity. For example, an object that is the last surviving example of a given style or period
on the territory of a State would fall within this category, even though it might not be
exceptional in itself. At any rate, the very fact that a State is prepared to embark on what will
probably be long and costly proceedings before the courts of another State to secure the return
of an object is a fairly reliable barometer of the importance which it attaches to the object in
question.

Finally, it should be stressed that the criteria listed under paragraph 3 are alternative: each
single one of these is sufficient in itself to warrant a claim for return. Here again, Article 9 gives
each State leave to apply rules more favourable to the return of illegally exported cultural
objects than those provided by the Convention.

38 [19831 2 Weekly Law Reports 809; [1984] Appeal Cases (Law Reports) 1 (HL) - United
Kingdom.
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d6capitation de sculptures, la dispersion de fresques, ]a division de triptyques ou
encore le d6montage de l'int6rieur de demeures historiques;

" "la conservation de I'information notamnment de nature scientifique ou historique
relative au bien" (alin6a c)) vise les dommages port6s au contexte dans lequel se
trouvait le bien et hors duquel celui-ci est priv6 d'616ments fournissant des
renseignements scientifiques ou historiques importants: des exemples sont fournis par
la perturbation de la stratigraphie, le d6membrement de collections ou la destruction
de documentation, mais ce sont indubitablement les fouilles clandestines qui sont
particulirement vis6es ici (voir la mention particuli~re du 4 "1 alin6a du Pr6ambule),
de sorte qu'un bien issu de telles fouilles devra 6tre consid6r6 ipso facto comme
faisant partie de la pr6sente cat6gorie;

* "l'usage traditionnel ou rituel du bien par une communaut6 autochtone ou tribale"
(alin6a d)) vise A la protection des cultures des communaut6s traditionnelles dont les
pratiques rituelles impliquent des objets (ainsi des sculptures ou des masques)
indspendamment que ceux-ci soient ou non situ6s mat6riellement dans la
communaut6, ds lors qu'elle en a le contr6le. Les termes "commOnaut6 autochtone
ou tribale" figuraient d6jA A I'article 3(8) et cet alin6a reflkte IA encore le souci des
Etats de prot6ger le patrimoine de ces communaut6s.

Enfin, 6tant donn6 que certains biens culturels, m6me rares ou uniques et d'importance
majeure pourraient ne pas 6tre couverts par les int6rts particuliers 6num6r6s aux alin6as a) A d)
(l'exemple a 6t6 donn6 des sculptures Taranaki dans I'affaire Attorney General of New Zealand
v. Ortiz 38), une disposition g6n6rale a 6t6 estim6e n6cessaire se r~f6rant aux biens qui rev~tent
une "importance culturelle significative". Aucune pr6cision n'est fournie ici; cependant, la
question de la relation tr~s 6troite entre 'article 5(3) et 'article 2 qui d6finit le bien culturel au
sens de la Convention a 6t6 maintes fois soulign6e au cours des travaux pr~paratoires, et
I' "importance culturelle significative" est A 1'6vidence une condition plus restrictive que la
simple "importance" requise pour la qualification du bien comme culturel au sens de 'article 2
de la Convention.

Le juge sera libre d'apprcier les 6lments produits par I'Etat requ~rant, au regard de la
finalit6 de la Convention. A la difference toutefois des atteintes vis~es aux alin~as a) A d) supra
qui impliquent une d6marche objective quant A la qualification de 'atteinte port6e, le crit~re
vis6 ici implique que le juge se place du point de vue de I'Etat requ6rant et pour le bien en
question, au vu du contexte culturel de I'Etat requ6rant (l'ampleur et la richesse du patrimoine
tant public que privY), et tiendra compte de la qualit6 esth6tique, de 'importance du bien pour
I'6tude de I'art, de I'histoire ou de la science, ou encore de [a raret6 du bien. Un bien qui serait
le dernier exemplaire repr6sentatif d'un style ou d'une 6poque sur le territoire d'un Etat
rel~verait par exemple de cette cat6gorie, m~me s'il n'est pas en soi exceptionnel. II est du reste
probable que le fait m~me qu'un Etat engage une proc6dure le plus souvent longue et cooteuse
A 1'6tranger pour obtenir le retour d'un bien sera rv6latrice de 'importance qu'il lui attribue.

Soulignons pour finir que les crit~res vises au paragraphe 3 sont alternatifs, un seul des
motifs vis6s suffisant A fonder la demande de retour. Par ailleurs, on rappellera ici encore que
'article 9 permet A chaque Etat d'appliquer des rfgles plus favorables au retour que les r~gles

conventionnelles.

38 [1983] 2 Weekly Law Reports 809; [1984] Appeal Cases (Law Reports) 1 (HL) - Royaume Uni.
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Article 5 - Paragraph 4

A claim for the return of an object by a requesting State must be accompanied by any
relevant information of a factual or legal nature that will assist the court in determining
whether the requirements of paragraphs 1 to 3 have been met. The production of evidence is
a normal requirement to be found in many Conventions on mutual assistance so as to
facilitate their implementation and to provide more legal security. The requesting State
supplies all relevant information of a legal (in particular any export regulations that have
been infringed) or cultural nature, such as expert evidence to determine the extent of the
damage to one or the other of the interests listed in paragraph 3. This includes evidence by
experts from third countries or even experts from the State addressed. If it is in the claimant's
interest that all available evidence be produced, the court may call for additional details or
further proof. The information required of the claimant is intended to increase the likelihood
of the objet's return and to strengthen claimant's case and should not be seen as intended to
complicate matters.

This is essentially a technical provision: it has no bearing on the admissibility of the
claim, as had been envisaged in an earlier draft. In this way, no undue burden is placed on
the requesting State as regards the provisions in the following paragraph on limitation of
actions; certainly, too short a limitation period would make it difficult or even impossible for
States to collect the necessary information if such information were to be a precondition for
bringing a claim for return. A fortiori, the requesting State need supply no information other
than that required to comply with paragraphs 1 to 3 - thus, a suggestion by the study-group
that the claim should also "contain all material information regarding the conservation,
security and accessibility of the cultural object after it has been returned to the requesting
State" was rejected by the governmental experts for fear that this might be used as a pretext
for systematically refusing to order the return of cultural objects.

This provision is in effect instrumental in encouraging States to promote their own
cultural heritage. The existence of inventories and catalogues, and publicity for sites and
collections could prove decisive in securing the return of objects by providing documentary
evidence in support of the claim and by highlighting the significance of the objects in
question. The initiatives developed by organisations such as UNESCO, UNIDROIT, Interpol or
ICOM to assist - each in its own field - the developing countries, in particular, in their
attempts to improve the national legal environment, protect important sites, develop
museums, inventor cultural objects and train officials are to be seen in this light.

Article 5 - Paragraph 5

This provision.contemplates the limitation of actions for the return of illegally exported cultural
objects. Although there were some who expressed a preference during the preparatory stage for
shorter periods than those decided for theft (illegal export being regarded as in some way less
reprehensible), the principle prevailed that the limitation periods should be the same for both,
so that in situations where an action might be brought either for restitution or for return
(typically in the case of objects that are first stolen and then illegally exported, as is frequent in
connection with unlawfully excavated objects), the decision as to procedure is taken solely on
the basis of proof adduced and not on that of the length of the limitation period. See under
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Article 5 - paragraphe 4

L'Etat requrant doit accompagner sa demande de retour de toute information de fait ou de
droit permettant au juge de d~terminer si les conditions des paragraphes 1 A 3 sont remplies. La
production de pi~ces justificatives est une procedure normale adopt~e par de nombreuses
conventions d'entraide pour faciliter leur mise en ceuvre et fournir davantage de s(curit6 juri-
dique. L'Etat requ(rant fournira donc les 6I6ments pertinents de nature juridique (notamment la
r~glementation en mati~re d'exportation dont la violation est invoqu(e) et culturelle: ainsi,
pourront 8tre produites des expertises pour fonder 'atteinte invoqu(e A l'un ou I'autre des
int& ts 6numrs au paragraphe 3, y compris par des spcialistes de pays tiers, ou m~me au
besoin des experts ressortissants de I'Etat requis. S'il est dans l'intrt du demandeur de pro-
duire tous les 6lments n(cessaires, le juge de I'Etat requis pourra aussi exiger des informations
ou des preuves suppl6mentaires. Les informations qui sont requises du demandeur sont
destinies A favoriser les cas de retour et A consolider sa cr~dibilit6 et ne doivent pas 8tre
comprises comme des entraves pos~es au detriment du demandeur.

Cette disposition a une port~e essentiellement technique: elle n'6nonce pas une condi-
tion de recevabilit6 de ]a demande comme 'avait envisag6 une version prc~dente du projet.
De cette fa:on, elle.ne fait pas peser une charge plus lourde sur l'Etat requ6rant au regard des
d6lais de prescription des actions pr~vus au paragraphe suivant; en effet, des d~lais trop courts
rendraient la production de ces informations tr~s difficile, sinon impossible, pour un Etat si la
fourniture d'informations devait tre une condition pr~alable A 'introduction de la demande
de retour. A fortiori, l'Etat requ~rant n'est pas tenu d'apporter d'6lments autres que ceux qui
concernent les conditions des paragraphes 1 A 3: ainsi, tandis que le comit6 d'6tude avait
pr~vu que la demande devait 6galement "contenir toute information utile sur la conservation,
la s~curit6 et l'accessibilit6 du bien culturel apres son retour dans l'Etat demandeur", cette
condition a 6t6 6cart~e par les experts gouvernementaux, dont la majorit6 a craint qu'elle
serve de pr~texte A un refus syst6matique d'ordonner le retour.

On ne manquera pas d'observer que cette disposition encourage les Etats A mieux
connaltre au niveau national et A promouvoir leur patrimoine culturel: la creation d'inventaires
ou de catalogues des biens, la mise en valeur des sites et des collections, pourront se r~v6ler
d~cisives dans le cadre d'une procedure de retour des biens pour documenter la demande et
illustrer l'int6rit porte au bien. L'action d'organisations telles que I'UNESCO, UNIDROIT, I'OIPC-
Interpol ou 'ICOM qui travaillent - chacune dans son domaine - depuis de longues ann6es
avec les Etats en d~veloppement notamment en vue d'am(liorer I'environnement juridique, de
prot(ger leurs sites importants, de d~velopper leurs mus~es, de faire l'inventaire de leurs biens
culturels et de former des responsables, s'inscrit dans cette optique.

Article 5 - paragraphe 5

Sont ici 6nonc~s les d~lais de prescription des actions en retour des biens culturels illicitement
export~s. Quoique la preference ait &6 exprim~e durant les travaux pr~paratoires par un certain
courant d'opinion pour des d~lais plus courts que ceux qui s'appliquent A la situation de vol (la
situation de 'exportation illicite 6tant vue comme moins r~pr~hensible), le principe a pr~valu
d'adopter des d~lais de mme dur~e dans les deux cas, afin que dans les situations susceptibles
de faire l'objet d'une action en restitution comme d'une action en retour (ce qui est le cas des
biens voles et illicitement export~s, typiquement les biens issus de fouilles illicites) le choix du
fondement A 'action soit fait sur la seule base des preuves A fournir et non en raison de la dur~e
d'un d~lai plut6t que d'un autre. On renverra donc pour le commentaire sur cette disposition
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Article 3(3) supra for comments (which apply also to the deletion of the language "or ought
reasonably to have known").

In view of the connection established earlier in paragraph 2 between the infringement of
the terms of a temporary export permit and illegal export, it was specified that the absolute
limitation period starts to run on the date by which the object should have been returned under
the terms of the temporary export permit.

Unlike the rules relating to theft, which stipulate an exceptional limitation system for
claims for the restitution of certain categories of objects (those that form an integral part of an
identified monument or archaeological site or belong to a public collection - cf. Article 3(4)
and (5)), or that belong to or are used by a tribal or indigenous community - cf. Article 3(8)),
Chapter III makes no such provision, on the grounds that the objects in question are by
definition always stolen before they are illegally exported.

Article 6

Once the requesting State - a Contracting Party to the Convention - has satisfied the court or
competent authority of the State addressed (1) that a cultural object (cf. Article 2) has been
illegally exported (cf. Articles 1(b) and 5(1)), (2) that the export significantly impaired at least
one of the interests contemplated in Article 5(3) or (3) that the object is of significant cultural
importance to it, and provided the claim was brought within the periods laid down in Article
5(5), the court or competent authority of the State addressed shall order the physical return of
the object to the territory of the requesting State, the procedure for which is set out in Article 6.

Article 6 - Paragraph 1

This provision asserts the principle that a possessor required to return an object is entitled to
payment of fair and reasonable compensation if it did not know that the object had been
illegally exported. As regards the legal function of compensation to indemnify a possessor
regarded as the rightful owner - subject, here again, to the provisions of Article 9),J - reference
should be made to the comments to Article 4(l) on stolen objects. Article 6(3) also refers to
other ways of remedying illegal export which - provided the requesting State agrees -
safeguard the possessor's title (cf. infra).

The words "fair and reasonable compensation" (see comments under Article 4(1)) are not
further defined; in particular, the idea that the difference between theft and illegal export would
justify the payment, in the latter case, of compensation equivalent to the price paid was not
taken up, largely because of the extremely high prices commanded by works of art, the limited
financial resources of many States and the need to discourage speculation. However, all these
factors, the commercial value of the object both in the State of origin and in the requested State,
and any other relevant circumstances will assist the court in determining the amount of
compensation. The possessor is entitled to compensation for the object "at the time of its
return", language that is the twin of the words "at the time of restitution" in Article 4(l) on theft.

The text also specifies that it is up to the requesting State to pay the compensation to the
possessor - this departs from the rules applicable to stolen objects which do not name the
claimant as the party primarily responsible for paying the compensation. The same suggestion
was made in this connection as that made in relation to Chapter II, namely that a third party (a
private or public entity) should be permitted to pay the compensation in lieu of the requesting
State. In the end it was decided to remain silent with regard to such special arrangements
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aux observations pertinentes relatives A 'article 3(3) (qui s'appliquent aussi bien A la
suppression de 'expression "ou aurait do raisonnablement connaitre").

Pour tenir compte de ['assimilation faite en vertu du paragraphe 2 entre la violation des
termes de 'autorisation temporaire et 'exportation illicite, le point de d6part du d6lai absolu a
6 pr6cis6 dans ce cas comme 6tant la date A laquelle le bien aurait dO 8tre retourn6 en vertu

de 'autorisation d'exportation.
On remarquera tout particuli~rement qu'A la diff6rence du r6gime applicable au vol qui

prLvoit un r6gime sp6cial de prescription pour les actions en restitution de certaines cat6gories
de biens (ceux qui font partie int6grante d'un monument ou d'un site arch6ologique identifi6s
ou d'une collection publique - article 3(4) et (5), ou appartenant ou utilis6s par une
communaut6 autochtone ou tribale - article 3(8)), une telle d6cision n'a pas 6t6 prise dans le
cadre du Chapitre Ill, les biens concern6s 6tant toujours vol6s avant d'8tre illicitement export6s.

Article 6

L'Etat requ6rant - contractant A la Convention - ayant 6tabli, A la satisfaction du tribunal ou de
V'autorit6 comp6tente de I'Etat requis, qu'un bien culturel (cf. article 2) a W illicitement
export6 (cf. articles ler(b) et 5(1)), que I'exportation a port6 une atteinte significative A I'un au
moins des int6r6ts vis6s A 'article 5(3) ou que le bien rev6t pour lui une importance culturelle
significative, et sous r6serve que la demande ait 6t6 introduite dans les d6lais pr6vus A 'article
5(5), le tribunal ou I'autorit6 comp6tente de I'Etat requis ordonne le retour physique du bien sur
le territoire de I'Etat requ6rant. L'article 6 regle les modalit6s de ce retour.

Article 6 - paragraphe I

Ici est 6nonc6 le principe selon lequel le possesseur qui doit retourner le bien a droit au
paiement d'une indemnit6 6quitable s'il ignorait que le bien avait 6t6 illicitement export6. On
renvoie aux commentaires pertinents de 'article 4(1) concernant les biens vol6s, notamment en
ce qui concerne la fonction juridique de I'indemnit6 pour compenser le possesseur consid6r6
comme propri6taire l6gitime, sous r6serve IA encore de 'article 9. L'article 6(3) pr6voit aussi
d'autres fa ons de rem6dier A 'exportation illicite, qui - sous r6serve de 'accord de I'Etat
requ6rant - pr6serve le droit de propri6t6 du possesseur (voir infra).

Le concept d' "indemnit6 6quitable" (voir le commentaire pertinent sous 'article 4(1)),
n'est pas autrement pr6cis6; en particulier, la consid6ration que la diff6rence entre la situation
de vol et celle d'exportation illicite justifiait pour cette derni~re que V'indemnit6 soit 6quivalente
au prix pay6 n'a pas W ent6rin6e en raison du coOt extr~mement 6lev6 que peuvent atteindre
les oeuvres d'art et des possibilit6s financi~res limit6es de nombreux Etats, ainsi que de la
n6cessit6 de d6courager la sp6culation. Mais ces divers 616ments, la valeur commerciale du
bien dans 'Etat d'origine comme dans I'Etat requis, ainsi que toutes les circonstances de
I'esp~ce, aideront le juge A d6terminer le montant de I'indemnit6. Celle-ci est due au possesseur
"au moment du retour" du bien, pr6cision qui fait pendant avec 'expression "au moment de la
restitution" A 'article 4(1) dans le contexte du vol.

Le texte pr6cise 6galement qu'il appartiendra A I'Etat requ&ant de payer V'indemnit6 au
possesseur, At la diff6rence du r6gime applicable aux biens vol6s qui n'impose pas au premier
chef I'obligation du paiement de I'indemnit6 au demandeur. La m6me proposition qui avait 6t6
faite au Chapitre II visant A ce qu'un tiers (de droit public ou priv6) puisse payer I'indemnit6 en
lieu et place de I'Etat requ~rant a &6 6galement avanc6e ici. La d6cision a finalement 6 prise
de ne rien dire dans la Convention, des arrangements particuliers (portant sur la possession
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(referring for example to future possession, access, insurance or preservation of the object),
these having no place in the Convention which anyway did not exclude them.

A possessor who bought the object "after it was illegally exported" is entitled to
compensation provided it "neither knew nor ought reasonably to have known" that the object
had been illegally exported. This concept, which matches the provision in Article 4(2) (cf. the
commentary) is further defined in the following paragraph (cf. infra). While corresponding to
the provisions in Article 4(1) on stolen objects (the purchaser's diligence is assessed at "the time
of acquisition", i.e. when it could still have avoided the purchase, with the consequence that a
possessor who discovered the object's unlawful provenance after it bought it cannot be denied
compensation), Article 6(1) nevertheless differs from these on two counts: in the first place, the
possessor need not prove that it exercised "due diligence", a large number of delegations
arguing that the specific nature of theft should not be made to bear on the illegal export of
cultural objects; in this sense, less diligence appears to be required of the possessor than in the
case of theft. Second, Article 6(1) does not name the party that must establish whether the
possessor knew or ought to have known of the illegal export: is it up to the requesting State to
prove that the possessor knew, or up to the possessor to prove that it did not? This question will
be left to be decided under the applicable domestic law.

Article 6 - Paragraph 2

As in Chapter II on stolen objects (cf. Article 4(4)), the drafters of the Convention did indicate
some ways of establishing whether the possessor "knew or ought reasonably to have known"
that the object had been illegally exported. Here again, the court must consider - and enjoys
broad discretion in assessing - all the circumstances of acquisition, in particular whether the
prospective buyer inquired into any export restrictions applicable to major works of art,
information concerning which is readily accessible in many countries.

Special mention is however made of the situation in which the export certificate required
by the law of the requesting State is missing. The draft Convention contained a provision (in
square brackets to indicate lack of consensus) aimed at debarring the possessor from invoking
its good faith - and by extension, denying its right to compensation - in the absence of the
export certificate required by the law of the Contracting State from which the object was
removed. This proposal was ultimately rejected but, in recognition of the important role played
by such certificates in preventing the illegal export of cultural objects, the Conference did agree
to name this (one) criterion as one of the circumstances to be taken into account by the courts
in determining whether the possessor exercised due diligence.

While this provision does not affect the optional nature (for States) of the permit system, it
is nevertheless intended as an incentive. It should be recalled in this connection that Article 6 of
the 1970 Convention does require States to introduce export certificates, to prohibit the removal
of objects not accompanied by such certificates and to bring this prohibition to the notice of the
general public. EEC Regulation No. 3911/92 on the export of cultural objects for its part requires
an export licence for cultural objects that are exported outside the European Union (cf. Article
2), also defining the scope of application of these measures and indicating how they ought to be
implemented.

Article 6 - Paragraph 3

The possessor required to return an illegally exported cultural object to the territory of the
requesting State may opt for alternatives to compensation, provided the requesting State agrees:
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future, I'acc6s, I'assurance ou la conservation du bien par exemple) qui n'6taient pas exclus par
]a Convention, n'avaient pas non plus A y tre explicitement pr6vus.

Le possesseur qui a acquis le bien "apr~s que celui-ci a 6t6 illicitement export6" a droit A
'indemnisation A condition qu'il "n'ait pas su ou dO raisonnablement savoir" que le bien avait 6t6

illicitement export6. Cette notion (qui refl~te les termes de 'article 4(2) - voir supra les
commentaires relatifs A cette disposition) se trouve explicit6e au paragraphe suivant (voir infra).
Compte tenu du parall6lisme avec la disposition correspondante de 'article 4(1) concernant les
biens vol6s (c'est "au moment de 'acquisition" et donc lorsque I'acqu6reur aurait pu 6viter 'achat
que sa "diligence" s'appr6cie, de sorte qu'on ne pourrait refuser le b6n6fice de l'indemnit6 A un
possesseur si celui-ci a appris la provenance illicite du bien apr~s 'achat), on remarquera en
revanche deux differences: en premier lieu, le possesseur n'est pas tenu de prouver ici qu'il a agi
avec la diligence "requise", un grand nombre de d616gations ayant estim6 qu'il ne fallait pas
transposer le caract~re particulier du vol A I'exportation illicite des biens culturels: A cet 6gard, le
degr6 de diligence exig6e du possesseur peut donc 8tre consid6r6 comme moindre qu'en cas de
vol; par ailleurs 'article 6(1) ne dit rien du fardeau de la preuve de la connaissance r6elle ou
suppos6e du possesseur: revient-il A I'Etat requ6rant d'6tablir que le possesseur savait ou A ce
dernier qu'il ne savait pas ? Cette question sera tranch6e selon la loi nationale applicable.

Article 6 - paragraphe 2

De m~me qu'au Chapitre II pour les biens vol6s (cf. article 4(4)), les r~dacteurs de la Convention
ont entendtu fournir quelque indication permettant d'appr6cier si le possesseur "a su ou aurait dO
raisonnablement savoir" que le bien culturel a 6t6 illicitement export& LA encore, le juge est invit6
A tenir compte des circonstances de 'acquisition, et aura ample pouvoir d'appreciation. En
particulier, le juge de manquera pas de tenir compte de la documentation largement accessible
sur les restrictions A 'exportation pos6es par un grand nombre de pays pour des biens
d'importance majeure.

Cependant, une mention particulire est faite du d6faut du certificat d'exportation requis en
vertu du droit de I'Etat requ6rant. L'id6e 6tait envisag6e dans le projet de Convention (sous forme
de variante en raison de 'absence de consensus qu'elle recueillait) de priver le possesseur du
b6n6fice d'invoquer sa bonne foi - et par voie de cons6quence de son droit A indemnisation -,
en cas d'absence du certificat d'exportation exig6&par la 16gislation de I'Etat contractant d'oo il
avait 6t6 illicitement export6. La Conf6rence a refus6 de sanctionner pareillement le d6faut de
certificat, mais a souhait6 marquer ['importance des certificats dont l'objectif sp6cifique est la
prevention de ['exportation illicite des biens culturels, et a pr6cis6 ce (seul) crit~re parmi les
circonstances que le juge prendra en consideration pour determiner la diligence du possesseur.

Cette disposition qui n'affecte pas le caract~re facultatif pour les Etats d'introduire un
syst~me de certificats d'exportation, devrait pourtant avoir un effet incitateur en ce sens. On
rappellera que la Convention de 1970 pr6voit (article 6) une obligation A la charge des Etats
d'instituer des certificats d'exportation, A interdire la sortie des biens non accompagn~s de ces
certificats et A porter de fa on appropri6e cette interdiction A la connaissance du public. Par
ailleurs, le R~glement (CEE) NO 3911/92 concernant 'exportation des biens culturels subordonne
'exportation des biens culturels hors de I'Union A la pr6sentation d'une licence d'exportation
(cf. 'article 2), et d6finit le champ d'application de ces mesures et leurs modalit6s d'application.

Article 6 - paragraphe 3

Le possesseur tenu de retourner le bien culturel sur le territoire de I'Etat requ~rant a d'autres
choix que de recevoir une indemnit6, sous r~serve de 'accord de I'Etat requ6rant: il a la facult6
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it may retain ownership of the object or dispose of it in other ways. This provision is intended
both to safeguard the rights of the good faith possessor - which should render it acceptable to
those legal systems which set great store by such protection - and to provide a less financially
onerous alternative to the payment of compensation by the requesting State with a view to
securing the object's return.

Sub-paragraph (a) allows the possessor to retain ownership. The word "ownership" here
makes its first appearance in the Convention, but this does be taken as implying that the courts
may rule on legal title over the object by virtue of this provision, the question of ownership
being one that must be settled between the requesting State and the good faith possessor under
the applicable law.

Sub-paragraph (b) allows the possessor to transfer ownership against payment or
gratuitously to a person of its choice residing in the requesting State who provides "the
necessary guarantees". That person must be recognised by the requesting State as a trustworthy
guardian unlikely to connive in another illegal export (cf. "in agreement with the requesting
State" in the introductory paragraph). With reference to these guarantees, earlier versions of the
text specified ways in which the object should be protected, preserved and kept safe but no
consensus proved possible on these so that the provision will have to be interpreted in the light
of the purpose of the Convention, which indubitably covers such aspects. The word "person"
here refers to physical or legal persons and so might very well refer to a public or private
institution (a museum or an art gallery) that was able to give the proper guarantees.

Article 6 - Paragraph 4

This provision stipulates that the requesting State is to bear "the cost of returning" the cultural
object, "cost" being understood as referring to the administrative and material cost of physically
transferring the object to the requesting State, such as the cost of transport and insurance. Expenses
associated with the legal proceedings arising out of the claim before the court or competent
authority will, on the other hand, be determined in accordance with the procedural law or
relevant regulations of the State addressed. The expenses contemplated under this provision have
no bearing on those covered by paragraph 1 on the payment of compensation to the possessor.

This solution was adopted so.as to cover all contingencies, irrespective of how the return
is effected, for example if the possessor were to transfer the object against payment to a person
of its choice in the requesting State. However, the Convention explicitly provides that the State
is entitled to recover costs of returning the object from "any other person": this may be the
purchaser, or whoever was responsible for the illegal export (the thief, any accomplices, a
receiver or those running an illegal traffic ring), or any other person with whom the State might
have concluded an agreement to that effect.

Mention may be made in this context of the International Fund for the Return of Cultural
Property to its Countries of Origin or its Restitution in case of Illicit Appropriation set up by the
UNESCO General Conference (and funded by voluntary contributions) at its 3 0th session in 1999,
to assist States that lack the resources to recover their lost heritage by financing the trans-
portation of objects, suitable exhibition facilities and proper training of museum professionals.

Article 6 - Paragraph 5

The position of those who have acquired an illegally exported cultural object by inheritance or
otherwise gratuitously and who had perhaps no way of knowing the circumstances in which the
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de conserver la propri~t6 du bien, ou d'en disposer A sa convenance. Cette disposition qui est
respectueuse du droit acquis par le possesseur de bonne foi devrait donc rencontrer le soutien
des syst~mes protecteurs des int~rts de celui-ci, tandis qu'elle offre une solution alternative A la
charge financire qu'implique pour les Etats requrants le paiement de I'indemnit6 en vue de
garantir le retour du bien.

L'alin6a a) permet ainsi au possesseur d'en rester "propri6taire". Ce terme, utilis6 pour la
premiere fois dans [a Convention, n'implique pas que le juge pourra statuer sur la propri~t6
I6gale du bien en vertu de cette disposition, la question de la propri~t6 devant tre r~gl~e entre
I'Etat requ~rant et le possesseur de bonne foi en vertu du droit applicable.

L'alin6a b) permet au possesseur de transf~rer, A titre on&eux ou gratuit, la propri~t6 du bien
A une personne de son choix r~sidant clans I'Etat requ&ant, une telle personne devant toutefois
presenter "les garanties n~cessaires". Cette personne devra 6tre reconnue par I'Etat requ~rant
comme un gardien digne de confiance qui n'est pas susceptible de devenir complice d'une
nouvelle exportation illicite (cf. "en accord avec I'Etat requrant" dans la disposition liminaire).
Tandis que des versions pr~c~dentes du texte pr~cisaient de telles garanties au regard de
conditions expresses de protection, de conservation et de s~curit6 du bien, celles-ci n'ont pas
recueilli de consensus, mais I'interpr~tation de cette disposition devra se faire conform~ment A la
finalit6 de la Convention qui inclut indiscutablement ces aspects. Enfin, il va de soi que la
"personne" est entendue comme personne physique ou morale; il pourrait en effet s'agir d'une
institution publique ou priv~e (mus~e, galerie d'art) qui pr~senterait les garanties n~cessaires.

Article 6 - paragraphe 4

Cette disposition met A la charge de I'Etat requ~rant les "d6penses lies au retour" du bien
culturel. II faut entendre par IA les frais administratifs et mat~riels lies directement au transfert
physique du bien sur le territoire de I'Etat requ~rant, ainsi les frais de transport et les cofts de
I'assurance. Les frais de procedure aff~rents A I'action devant le juge ou I'autorit6 comp~tente
seront par contre fixes d'apr~s le droit de procedure ou r~gles pertinentes de I'Etat requis. Les
d~penses vis~es ici sont donc totalement ind~pendantes de l'indemnit6 per ue par le
possesseur en vertu du paragraphe 1.

Cette solution a &6 retenue quelles que soient les modalit~s du retour, y compris lorsque
le possesseur choisit de transf~rer le bien A titre on&eux A une personne de son choix r~sidant
dans I'Etat requ~rant. Cependant la Convention preserve explicitement le droit de I'Etat
d'obtenir remboursement de ces d~penses par "toute autre personne": I'acheteur bien 6videm-
ment, ou la personne responsable de 'exportation illicite (le voleur, des complices, le receleur
ou les responsables d'une fili~re de trafic illicite) ou toute autre personne avec laquelle I'Etat
aurait pass6 un accord en ce sens.

On notera que la Conference g~n~rale de I'UNESCO a constitu6, lors de sa 30 "me session
en 1999, un Fonds international pour le retour de biens culturels A leur pays d'origine ou leur
restitution en cas d'appropriation illgale (qui sera alimentd par des contributions volontaires),
qui vise A faciliter la rcup~ration de leur patrimoine par les Etats d~pourvus de ressources, en
leur fournissant des fonds destines essentiellement A assurer le transport des biens, offrir des
structures ad~quates pour les exposer et former des professionnels des mus~es.

Article 6 - paragraphe 5

La situation de ceux qui ont acquis le bien culturel par succession ou autrement A titre gratuit,
alors m~me qu'ils n'auraient eu aucun moyen de connattre les conditions dans lesquelles le
prec6dent possesseur avait procd6 A I'acquisition, est assimile A la situation de leur c~dant.
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previous possessor had acquired the object is comparable to that of the transferor. This
provision echoes that on theft in Chapter I (cf. comments to Article 4(5)).

Article 7

Article 7 contemplates two exceptions in relation to which the provisions on the return of
illegally exported cultural objects do not apply: one is where the export of the object is no
longer illegal at the time when a claim is lodged for its return; the other is where the object was
exported during the lifetime of the person who created it or within fifty years of that person's
death, with the sole exception of traditional objects belonging to tribal or indigenous
communities.

Article 7- Paragraph 1

The first of these exceptions (sub-paragraph (a)) addresses the situation where the national law
that was violated no longer regards the export as illegal at the time when a claim is lodged for
its return; there would indeed be little point in the courts or competent authority of the State
addressed to apply rules which that State itself had jettisoned as being too restrictive and
replaced by a more liberal cultural policy; also, the object could be legally re-exported under
the new rules as soon as it was returned to the State of origin. This solution also solves the
problem of the temporal conflict of laws.

The second exception (sub-paragraph (b)) lays down special rules for objects that are
subject to an export ban during the lifetime of the person who created them or within a certain
period following that person's death. For such objects, the non-recognition of foreign law
constitutes a liberal response to the need to promote contemporary art in that it enables living
artists to build a reputation abroad. This principle is applied in most national systems most of
which exclude the work of living artists from the scope of application of their legislation to
protect the cultural heritage. Nothing need of course stand in the way of those States seeking to
restrict the export of works by contemporary artists, but such domestic rules would not be given
effect internationally under the Convention.

A much-debated point was the length of the period during which the exception is to
apply. While some held that the lifetime of the artist was long enough, others were of the
opinion that the interests of family and heirs should also be protected for some time
following-the artist's death. Views differed as to the length of that period: five years, enough
to allow the heirs to consolidate the artist's reputation abroad and to settle the estate; twenty
years (as in some national systems), or even as much as a hundred years. The diplomatic
Conference settled on fifty years, by analogy with copyright law (the 1886 Bern Convention):
upon the expiry of that period, the objects come within the scope of the Convention and
claims for their return may be brought. In this connection, it was advocated that States protect
their cultural heritage by buying modern art rather than by imposing export restrictions which
lower the value of such works and hinder the transfer of the artistic heritage world-wide.

Since the lifetime of the creator of a contemporary work of art was taken as a basis rather
than the age - often difficult to establish - of the object itself, this provision does not cover
those cases in which the author of the object is unknown. Since some objects nevertheless
deserve special protection even though presumably created by an anonymous artist (for
example, the religious art of the Orient which is often created by persons purposely not named,
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Cette disposition refl~te la solution retenue dans le cadre du vol au Chapitre II (cf. les
commentaires relatifs A 'article 4(5)).

Article 7

L'article 7 pose deux exceptions A l'application des dispositions relatives au retour des biens
culturels illicitement export~s: l'exportation du bien culturel n'est plus illicite au moment ob le
retour est demand6; le bien a &6 export6 du vivant de ]a personne qui l'a cr6 ou au cours
d'une p~riode de cinquante ans apr~s le d~c~s de cette personne, sauf toutefois en ce qui
concerne les biens traditionnels des communaut~s autochtones.

Article 7 - paragraphe 1

La premiere exception (alin~a a)) envisage la situation oo la r~glementation nationale dont la
violation est invoqu~e ne qualifie plus d'illicite I'exportation au moment o6 le retour est
demand6: il serait en effet injustifi6 de demander au tribunal ou A I'autorit6 competente de I'Etat
requis d'appliquer une r~glementation que I'Etat requdrant a lui-m~me reconnu trop restrictive
en adoptant par la suite une politique culturelle plus lib~rale. Du reste, un bien qui serait
retournL dans I'Etat d'origine pourrait aussit6t tre r~export6 de fa on licite en vertu de la nouvelle
r~glementation en vigueur. La solution retenue couvre ainsi le conflit de lois dans le temps.

La deuxi~me exception (alin6a b)) am6nage un regime particulier pour les biens affect~s
par une prohibition d'exportation qui sont export~s du vivant de la personne qui les a cr6s ou
au cours d'une certaine p~riode apr~s son dc~s. Pour ce type de biens, la non reconnaissance
de la loi 6trang~re est une attitude lib~rale considre comme allant dans le sens de la
promotion de la creation artistique et de Part contemporain, puisqu'elle aide A promouvoir la
notori~t6 de 'artiste A 1'6tranger. Cette solution refl te ]a plupart des I6gislations nationales de
protection des biens culturels qui excluent presque toutes les biens d'auteurs vivants de leur
champ d'application. Bien entendu, rien n'emp~che les Etats de restreindre 1'exportation des
ceuvres d'artistes contemporains, mais de telles r~glementations internes ne produiraient pas
d'effet au plan international en vertu de la Convention.

La dur~e de I'exception a &6 d~battue. Alors que pour certains elle ne devait concerner
que la vie de 'artiste, d'autres estimaient qu'il fallait aussi prot~ger les int~rts de sa famille et
de ses h~ritiers pendant un certain temps apr~s sa disparition. On a envisag6 des p~riodes plus
ou moins longues: cinq ans (qui semblaient suffisants pour permettre aux h~ritiers d'asseoir la
reputation de 'artiste A I'6tranger et de liquider la succession), vingt ans (comme bon nombre
de I6gislations en mati~re de patrimoine artistique), m~me jusqu'A cent ans. C'est la dur~e de
cinquante ans, par analogie au droit d'auteur en vertu du syst~me de la Convention de Berne de
1886, qui a W retenue A la Conf&ence diplomatique: A 'expiration de cette p~riode, les biens
tomberont dans le champ d'application de la Convention et pourront faire I'objet d'une
demande de retour. Dans ce contexte, le voeu a &6 formul que les Etats protgent leur
patrimoine culturel contemporain autant que possible en se portant acqu~reur des oeuvres
plut6t qu'en les frappant de mesures de prohibition d'exportation qui r~duisent leur valeur et
paralysent la transmission internationale du patrimoine artistique.

Le choix ayant W fait de prendre la vie de I'auteur pour viser les biens de creation
rcente, et non pas I'Age du bien lui-m~me qui est souvent difficile A 6tablir, cette disposition
ne s'applique pas A des biens dont I'auteur est inconnu. Or certains biens justifient une
protection particuliLre m~me si leur nature m~me supposent qu'ils soient de cr~ateur anonyme:
ainsi une certaine expression d'art religieux dans des pays orientaux provient d'auteurs qui
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as well as many ethnographic objects), specific provision was made for such objects in the
following paragraph.

As was pointed out in connection with earlier provisions, the Convention lays down
minimal rules only and leaves Contracting States free to take more liberal measures to protect
such objects. They may, for example, invoke Article 9 and prohibit the return of objects whose
creator is still living or who has been dead for less than fifty years.

Article 7 - Paragraph 2

This provision is confined to ethnographic objects - a category to which most objects belong
that are created by an unknown author and whose age is difficult to determine. That an
indigenous community should be entitled to recover an object made for its own use - and
removed against its will - under the rules of the Convention dealing with illegal export (since
the theft of such objects is not always easy to prove) was never in dispute. Neither the death of
their creators (such objects are often the outcome of communal efforts) nor the age of such
objects (frequently fashioned out of organic - and hence perishable - materials), were apposite
criteria in this connection.

Paragraph 2 in effect lays down an exception to an exception: it allows claims to be
brought for the return of cultural objects "created by a member of a tribal or indigenous
community for traditional or ritual use by that community" even though it was illegally
exported during the lifetime of its author or within fifty years of the author's death. The text
provides that such objects must be returned to their original community, on the grounds that its
illegal export has disrupted the integrity of that community; in such cases, the possessor will not
have leave to choose to whom it will return the object in accordance with the provisions of
Article 6(3). This provision is one of the special rules inserted to protect tribal or indigenous
communities that make traditional or ritual use of a cultural object (cf. Preamble, sub-paragraph
4 and Articles 3(8) and 5(3)(d)).

It should be borne in mind - by those who fear (or conversely, hope) that massive use will
be made of this provision - that these special rules are linked to the provisions of Article 5(3), in
particular its sub-paragraph (d), which states that the requesting State must establish that "the
export of the object significantly impairs ... [its] traditional or ritual use by an indigenous or
tribal community", in other words, the objects in question must be considered by that
community as essential for the survival of its culture and traditions. The community must
produce evidence to that effect to satisfy the courts of the State addressed.

CHAPTER IV - GENERAL PROVISIONS

Article 8 - Paragraph 1

This Article contemplates a uniform rule on jurisdiction for claims for the restitution of a stolen
cultural object and for the return of an illegally exported object: jurisdiction lies with "the
courts or other competent authorities of the Contracting State where the object is located, in
addition to the courts or other competent authorities otherwise having jurisdiction under the
rules in force in Contracting States."
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doivent rester inconnus; c'est aussi typiquement le cas des biens ethnographiques. Compte tenu
de I'importance de tels objets, une disposition particuliere a 6 pr6vue au paragraphe suivant.

Comme cela a dsjA 6tk mentionn6 A plusieurs reprises A propos d'autres dispositions, la
Convention pose des regles minimales de protection tout en laissant aux Etats la possibilit6
d'appliquer un r6gime plus protecteur. Ainsi, les Etats contractants pourront choisir, en vertu de
Particle 9, de permettre le retour de biens dont 'auteur est encore vivant ou decd6 depuis
moins de cinquante ans.

Article 7 - paragraphe 2

Seuls les objets ethnographiques - qui constituent la principale cat6gorie des biens dont
'auteur est inconnu, et/ou dont l'Age est difficile A d6terminer -, ont 6 vis6s dans cette

disposition. II allait de soi qu'un bien destin6 d~s sa cr6ation A un usage communautaire ou
tribal qui a 6t6 soustrait A la communaut6 d'origine devrait pouvoir lui tre retourn6 aussi en
vertu des dispositions sur l'exportation illicite de la Convention, le vol de tels biens n'6tant pas
toujours facile A prouver. Ni le crit~re du d6cs du cr6ateur du bien (qui est souvent le produit
d'efforts communs), ni celui de l'Age du bien (souvent constitu6 de mat6riaux organiques et
donc non durables) n'6taient ad6quats A cet 6gard.

Cette disposition renferme donc une exception A l'exception, en raison de la n6cessit6 de
prot6ger un int&r t collectif, permettant la revendication d'un bien culturel "cr66 par un
membre ou des membres d'une communaut6 autochtone ou tribale pour l'usage traditionnel ou
rituel de cette communaut6" m~me s'il a 6 export6 illicitement du vivant de son auteur ou
dans les cinquante ans apr~s son d6cs. Pour de tels biens, le texte dispose que le bien doit tre
retourn6 A la communaut6 d'origine: cette solution se justifie par le fait que l'exportation illicite
du bien a eu des r6percussions graves sur la coh6sion de cette communauti, et le possesseur
n'aura alors pas le choix de la personne A qui il pourrait retourner le bien en vertu de l'article
6(3). II s'agit l de l'une des dispositions de la Convention protectrice des communaut6s
autochtones ou tribales utilisant un bien culturel pour leur usage traditionnel ou rituel (cf.
Pr6ambule, 4me alin6a, et articles 3(8) et 5(3)(d)).

On rappellera - notamment pour 6clairer ceux qui craindraient ou au contraire
esp&eraient une application massive de cette disposition - que la port6e du r6gime particulier
est like aux conditions pr6alables pos6es par 'article 5(3) et particuli~rement son alin6a d): l'Etat
requ6rant doit 6tablir "que l'exportation du bien porte une atteinte significative ... [A] l'usage
traditionnel ou rituel du bien par une communaut6 autochtone ou tribale": seront donc
concern6s des biens consid6r6s par la communaut6 comme essentiels pour [a survivance de sa
culture et de ses traditions, une telle importance devant 6tre Ltablie A la satisfaction du juge de
l'Etat requis.

CHAPITRE IV - DISPOSITIONS GENERALES

Article 8 - paragraphe 1

Cet article pose une regle uniforme en mati~re de comp6tence pour des demandes tant de
restitution d'un bien culturel vol6 que de retour d'un bien illicitement export6: sont comp6tents
"les tribunaux ou toutes autres autorit6s comp6tentes de I'Etat contractant o6 se trouve le bien
culturel, ainsi que ... les tribunaux ou autres autorit6s comp6tentes qui peuvent connaltre du
litige en vertu des rfgles en vigueur dans les Etats contractants".
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In addition to the jurisdictional rules in force in the Contracting States (domestic rules
and/or rules applied by virtue of international instruments, in particular European instruments -
the 1968 Brussels Convention and Regulation No. 44/2001 of the Council of the European
Communities, as well as the 1988 Lugano Convention and the pan-American Conventions), the
Convention provides a new basis of jurisdiction to adjudicate, namely that of the courts or
competent authorities of the State where the cultural object is located. This, for a number of
legal systems, is quite a novel concept and is likely to be of great assistance in implementing
the Convention since it allows the claimant to take action swiftly and enables the courts to
order effective measures to secure restitution or return: the decision of the court or competent
authority will be applied directly without resorting to the enforcement procedures required
when an object is located in a Contracting State other than the forum State.

It was this point that persuaded the diplomatic Conference to dispense with any
provisions on recognition and enforcement since not only were such provisions rarely found in
private law instruments of universal application but they would also make it extremely difficult,
if not impossible, for some Governments to accept the Convention. This matter, which is of
relevance when the claimant chooses to base its action on a general ground of jurisdiction, is
therefore left to be regulated by the applicable multilateral or bilateral treaties.

Although one delegation admitted to misgivings that paragraph 1 might give rise to
practical difficulties related to the immunity of States, the Conference drew attention to the
widespread practice in international public law whereby a State bringing a claim before the
courts of another State loses its right to jurisdictional immunity by virtue of that claim.

Article 8 - Paragraph 2

The parties are free to submit their dispute to a court or any other competent authority
(specified in Article 16 - see comments infra) or to arbitration. Such a choice was regarded as a
matter of procedural freedom which if omitted might have dissuaded some States from ratifying
the Convention.

In addition, it was argued that recourse to arbitration in relation to claims for the
restitution or return of cultural objects under the Convention should not only be allowed but
indeed encouraged, since arbitration is confidential as well as swift and neutral. A further
advantage was that arbitration would enable experts to act as arbitrators, thus bringing to the
proceedings expertise in relation to the type of object under dispute. Finally, an arbitral award
is probably easier to enforce, the defendant being less loath to comply with a decision handed
down by the arbitral tribunal of its choice.

Article 8 - Paragraph 3

This supplements the general jurisdiction provision in paragraph 1 in respect of claims brought
in a Contracting State other than the State where the object is located, in that it provides for the
implementation of "provisional, including protective, measures available under the law of the
Contracting State where the object is located," wording that differs only slightly from that
employed in Article 24 of the 1968 Brussels Convention (Article 31 of Regulation No. 44/2001),
but it was felt that spelling it out (as it is in most legal systems) would help to protect both the
object itself (from physical harm) and the claimant's rights (by preventing the object from
disappearing due to its being sold or exported - a risk greatly enhanced by the fact that such

Unif. L. Rev. 2001-3

HeinOnline  -- 6 Unif. L. Rev. n.s. 544 2001



Convention d'UNIDROIT sur les biens culturels volks ou illicitement export6s : rapport explicatif

Outre le jeu des r~gles de comp6tence en vigueur dans les Etats contractants (r~gles de droit
national etlou conventionnel, notamment en vertu des instruments europ6ens - la Convention de
Bruxelles de 1968 et le R~glement n° 44/2001 du Conseil des Communaut6s europ6ennes, et la
Convention de Lugano de 1988 - ainsi que des conventions panamricaines), la Convention
pr6voit un chef de comp6tence directe, permettant la saisine du tribunal ou d'une autre autorit6
comp6tente de I'Etat contractant de situation du bien. Cette r~gle introduit une nouveaut6
consid6rable pour de nombreux syst~mes juridiques, et fournit un outil essentiel pour la mise en
oeuvre de la Convention en permettant au demandeur d'agir avec rapidit6, et au tribunal de
prendre les mesures efficaces en vue de la restitution ou du retour: en effet, la d6cision du tribunal
ou de I'autorit6 comp6tente sera directement applicable, sans la proc6dure d'exequatur qui sera
en revanche n6cessaire Iorsque le bien se trouve dans un autre Etat contractant que celui du for.

Cette consid6ration a W un argument qui a pes6 dans la d6cision de la Conf6rence
diplomatique de ne pas inclure de disposition dans la Convention concernant les questions de
reconnaissance et d'ex6cution des d6cisions, compte tenu du fait que ce type de dispositions,
au demeurant tr~s rares dans des instruments de droit priv6 d'application universelle,
compliquerait consid6rablement 'acceptation de la Convention par certains Gouvernements; la
question qui reste pertinente lorsque le demandeur choisit d'intenter 'action sur la base d'un
chef g~n6ral de comp6tence est donc laiss6e aux trait6s multilat6raux ou bilat6raux applicables.

Une d616gation ayant craint que le paragraphe 1 du pr6sent article ne pose des probl~mes
pratiques en mati~re d'immunit6 des Etats, la Conference a rappel6 la pratique tr~s uniforme en
droit international public selon laquelle un Etat qui intente une action devant les tribunaux d'un
autre Etat perd de ce fait le droit d'invoquer son immunit6 de juridiction.

Article 8 - paragraphe 2

Les parties ont la facultC de soumettre leur diff6rend A un tribunal ou A une autre autorit6
comp6tente (l'organe en question sera pr6cis6 A 'article 16 - voir infra les commentaires sous
cette disposition) ou A 'arbitrage. Un tel choix a 6t6 consid6r6 consacrer une libert6
proc6durale essentielle dont I'omission aurait risqu6 de constituer un obstacle pour certains
Etats A la ratification de la Convention.

Par ailleurs, le recours A I'arbitrage pour les demandes de restitution et de retour de biens
culturels en vertu de la Convention a 6t6 vu comme devant non seulement 6tre permis mais
m~me encourag6 pour ses avantages de confidentialit6, ainsi que de rapidit6 et de neutralit6. En
particulier il permettrait I'intervention d'un arbitre sp6cialiste du type de bien culturel en cause,
qui apporterait ainsi un 616ment d'expertise dans sa fonction juridictionnelle. On peut en outre
supposer qu'une sentence arbitrale poserait moins de difficult6s d'ex6cution, le d6fendeur 6tant
plus enclin A se plier A la d6cision du tribunal arbitral qu'il a lui-m~me nomm6.

Article 8 - paragraphe 3

Cette disposition complete en ce qui concerne les mesures provisoires ou conservatoires, la
r~gle de comp6tence g6n6rale du paragraphe 1 pour I'action au fond, lorsque celle-ci est
intent6e dans un Etat contractant autre que celui de situation du bien, en pr6voyant que
peuvent tre mises en oeuvre "les mesures provisoires ou conservatoires pr6vues par la loi de
I'Etat contractant o6 se trouve le bien", formule qui reprend de fagon A peine modifi6e celle de
'article 24 de la Convention de Bruxelles de 1968 (article 31 du R~glement n0 44/2001). II a

paru essentiel de pr6voir express6ment une telle disposition qui refl~te par ailleurs la solution
applicable dans la plupart des syst~mes juridiques, de fa on A assurer la meilleure protection
possible du bien (contre des atteintes physiques) ou des droits du demandeur (contre la
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objects often have great commercial value) for the duration of the proceedings and until such
time as the court hands down its decision on the merits.

Article 9 - Paragraph 1

Mindful of the fact that the Convention addressed an extremely complex and highly sensitive
issue and that the adoption of even the most basic set of common, minimal legal rules must be
reckoned a success, the drafters established early on that while the purpose of the Convention
was to facilitate the restitution and return of stolen or illegally exported cultural objects, there
could be no qUestion of lowering the level of protection already granted by some States -
simply for the sake of uniformity - in compliance with rules more favourable to restitution
or return.

Thus, the first draft 39 allowed Contracting States to broaden the scope of the protection
afforded by the Convention. On the premise that any departures from the rule should be strictly
defined, an attempt was at first made to list those situations in which a Contracting State might
accord more favourable treatment than that provided under the Convention: for example, by
extending the concept of what constituted a cultural object, by extending the limitation periods
for the bringing of claims under the Convention, by disallowing the possessor the right to
compensation even though it has exercised the necessary diligence, by taking into
consideration interests other than those contemplated under Article 5(3) or by applying
domestic law when this would permit the application of Chapter III in cases otherwise excluded
by Article 7, or by applying the Convention to objects stolen or illegally exported before it
entered into force for that State. 40 When it proved impossible to agree on an exhaustive list of
rules more favourable to the restitution or return of cultural objects than the system proposed by
the Convention, it was decided to dispense with examples to illustrate the principle. This is now
referred to in the Preamble (sub-paragraphs 5 and 6 (cf. supra), and Article 9 confines itself to a
general formulation.

Paragraph 1 provides that nothing in the Convention "prevents a Contracting State from
applying any rules more favourable to the restitution or the return of stolen or illegally exported
cultural objects than provided for by this Convention." Since such "rules" are not further
specified, this provision may come to be interpreted quite freely. However, it emerged in the
course of the discussions that the chief focus was on rules to which the Contracting State might
be bound by international treaty or that are part of its national'law, including any conflict of
laws rules leading to the application of the law of another State that were more favourable to
the restitution or return of a stolen or illegally exported cultural object.

The wording makes it clear that this is not an obligation but an option open to Contracting
States which, if taken up, is in keeping with the objectives of the Convention. It should also be
recalled that it is of relevance only for the State addressed in respect of claims brought before its
own courts or other competent authorities and that it does not require other Contracting States
to reciprocate: a requesting State is not entitled to claim the benefit of more extensive rights
than are provided under the Convention.

39 Cf. supra note 9, Article 9.
40 Cf. Preliminary Draft UNIDROIT Convention on Stolen or Illegally Exported Cultural Objects,

Article 11, supra note 15.
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disparition du bien par sa vente ou son exportation) pendant la dur~e de 'instance et avant que
le jugement ne soit rendu au fond. La grande valeur commerciale qu'auront le plus souvent les
biens culturels concern6s augmente le risque de leur disparition.

Article 9 - paragraphe 1

Compte tenu de la complexit6 de la mati~re trait6e par la Convention et des sensibilit6s en jeu,
et sans rien sacrifier au succ!s que constituerait 'adoption d'un ensemble m6me minimum de
r~gles juridiques communes, I'objectif de la Convention a 6t6 identifi6 d~s le d6but des travaux
comme 6tant de faciliter la restitution et le retourdes biens culturels vol6s ou illicitement export6s,
sans toutefois r6duire - au nom de I'uniformit6 suppos6e - le niveau de protection qu'accordaient
d6j. certains Etats en vertu de dispositions plus favorables A la restitution ou au retour.

Le premier projet 39, pr6voyait d6jA [a possibilit6 pour un Etat contractant d'6tendre la
protection des biens culturels au-delAl de ce que pr6voirait la Convention. Dans l'id6e d'abord
que toute d6rogation devait 6tre clairement circonscrite, une tentative avait W faite d'6num6rer
les situations auxquelles pourrait s'appliquer un traitement plus favorable que celui pr6vu dans
la Convention: ainsi, 'extension de la notion de biens culturels ou de vol, 'extension des d6lais
de prescription pour I'introduction des demandes en vertu de la Convention, la restitution du
bien vol6 par I'acquLreur sans aucune indemnit6 m6me s'il a exerc6 la diligence requise, la
prise en consid6ration d'autres int6r6ts en jeu que ceux figurant A 'article 5(3), ou encore
I'application de la loi nationale lorsqu'elle permettrait I'application du Chapitre III dans les cas
autrement exclus par I'article 7 ou encore I'application de la Convention A des biens vol6s ou
illicitement export6s avant I'entr6e en vigueur de ]a Convention A 1'6gard de cet Etat 40. En
raison de I'impossibilit6 de fournir une liste exhaustive des cas ob un r6gime pourrait 8tre plus
favorable A la restitution ou au retour des biens culturels que celui pr6vu par [a Convention, il a
W finalement d6cid6 de ne donner aucun exemple illustrant le principe 6nonc6. La
Convention fait r6f6rence A celui-ci dans le Pr6ambule (56m et 6 mn alin6as - cf. supra), et se
limite dans I'article 9(1), A une formule g6n6rale.

Ainsi, le paragraphe 1 pr6voit que la Convention "n'emp6che pas un Etat contractant
d'appliquer toutes r~gles plus favorables A la restitution ou au retour des biens culturels voles
ou illicitement export~s que celles pr6vues par la [.. Convention". Les "r~gles" ne sont pas
autrement pr6cis6es, et ce terme pourrait donc ouvrir la voie A une interpr6tation tr~s large. Les
d6bats durant les travaux pr6paratoires ont toutefois mis I'accent sur I'id6e de viser ici
essentiellement les dispositions normatives auxquelles I'Etat contractant est li6 par un
instrument international ou contenues dans son droit interne, y compris ses rfgles de conflit de
lois qui conduiront A 'application de dispositions du droit d'un autre Etat qui seront plus
favorables A Ia restitution ou au retour d'un bien culturel vol ou illicitement export6.

II ressort clairement de la formulation m~me de la disposition que celle-ci se limite A
conf6rer une facult6 - et non une obligation - A I'Etat contractant qui, si elle est mise en oeuvre,
s'inscrira dans la perspective m6me des objectifs de la Convention. II faut noter que cette
facult6 ne concerne que I'Etat requis pour les demandes intent6es devant ses propres tribunaux
ou autres autorit6s comp6tentes, et n'impose aucune obligation de r6ciprocit6 At 1'6gard d'autres
Etats contractants; un Etat requ6rant ne saurait pr6tendre sur une telle base A des droits plus
6tendus que ceux pr~vus par la Convention.

39 Voir supra note 9, article 9.
40 Cf. Avant-projet de Convention d'UNIDROIT sur les biens culturels vol6s ou illicitement

export6s, article 11, supra note 15.
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Article 9 - Paragraph 2

One delegation to the diplomatic Conference expressed fears that paragraph 1 might tempt
claimants to choose the courts of whichever State was likely to hand down the decision most
favourable to them (forum shopping), thereby perhaps depriving the diligent possessor of
compensation upon returning the object. This would be tantamount to despoliation, which was
incompatible with fundamental principles of its law. None of the other delegations shared this
concern, arguing that if such situations arose it was because of divergences between national
laws and that the Convention was not to blame; moreover, the applicable law would not
necessarily be that of the forum but rather that designated by the lex fori rules of private
international law and would generally lead to the lex causae being applied, i.e. the law of the
place where the object was located at the time of its acquisition.

The wording of paragraph 2 - drafted in the final stages of the Conference - broke the
deadlock by providing that Article 9 should "not be interpreted as creating an obligation to
recognise or enforce a decision of a court or other competent authority of another Contracting
State that departs from the provisions of this Convention." Clumsy though this language may
appear (it is difficult to see how the application of more favourable rules can "depart" from the
provisions of the Convention), the underlying intention will be clear to the authorities
responsible for its enforcement.

Article 10

The temporal scope of the Convention gave rise to intense debate at the drafting stage. Some
States felt that the Convention should permit the restitution or return of cultural objects stolen
or illegally exported before its the entry into force; however, this would have ruined the
Convention's chances of being adopted by those very States most likely to be required
to return stolen or illegally exported cultural objects. None of these States would have
entered into the negotiations in the first place had they suspected that such a contingency
might arise.

The Committee of governmental experts had agreed not to allude to this issue in the draft
Convention so that it would appear neutral: the general principle would be that of denying
retroactive effect to treaties, a principle endorsed by the 1969 Vienna Convention on the Law of
Treaties, 4 1 while a separate - non-binding - provision would be inserted in the Preamble to
make it clear that the Convention distanced itself from any illicit traffic that had occurred in the
past. The issue was again debated during the diplomatic Conference, where it was finally
accepted that express reference should be made to the fact that the Convention had no
retroactive effect; agreement on this point was made subject to the inclusion in the body of the
text - in addition to the general clause in the Preamble - of a provision that would dispel any
suspicion that the Convention condoned illicit traffic that had occurred before its entry into
force, and enable States to adopt other measures not falling within the scope of the Convention
to secure the restitution of cultural objects.

41 Article 28: "Unless a different intention appears from the Treaty or is otherwise established, its
provisions do not bind a party in relation to any act or fact which took place or any situation which ceased
to exist before the date of the entry into force of the Treaty with respect to that party."
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Article 9 - paragraphe 2

Les d~bats durant la Conf6rence diplomatique ont vu I'objection d'une d6l gation que la
possibilit6 ouverte par le paragraphe 1 encourage le demandeur A saisir les tribunaux de I'Etat
appel6 A rendre la d6cision qui lui sera la plus favorable (forum shopping) et aboutisse A priver
le possesseur diligent de toute indemnit6 lors de la restitution du bien, cas qui 6quivaudrait A
une spoliation incompatible avec ses principes fondamentaux du droit. Les autres d616gations
n'ont gu~re partag6 cette pr6occupation, estimant que les divergences entre les l6gislations
nationales expliquaient ce r6sultat, m6me sans le jeu de la Convention; en outre la loi
applicable au fond ne serait pas n6cessairement celle du for, mais serait d6sign6e par les r~gles
de droit international priv6 de la /ex fori, qui conduiraient le plus souvent A I'application de la
lex causae, A savoir la loi du lieu de situation du bien au moment de I'acquisition.

Le libell6 du paragraphe 2 offre une solution - 61abor6e dans la phase finale des travaux
de la Conf6rence - qui a 6t6 consid6r6e acceptable pour d6passer ce point d'achoppement. II
pr6voit que I'article 9 "ne doit pas tre interpr6t6 comme cr6ant une obligation de reconnaitre
ou de donner force ex6cutoire A une d6cision d'un tribunal ou de toute autre autorit6
comp6tente d'un autre Etat contractant qui s'6carte des dispositions de la pr6sente Convention".
Si le libell6 peut paraitre maladroit (on sera en peine de consid6rer que' I'application de rLgles
plus favorables "s'6carte des dispositions de la pr6sente Convention"), 'intention qui pr6side A
'insertion de la disposition n'6chappera pas aux autorit6s charg6es de I'ex6cution.

Article 10

Le champ d'application temporelle de la Convention a certainement constitu6 'une des
questions les plus 6pineuses au cours des travaux pr6paratoires. Certains Etats 6taient fortement
en faveur d'une application de la Convention aux biens vol6s ou illicitement export6s avant son
entr6e en vigueur, tandis qu'un tel principe aurait an6anti les chances de la Convention d'Otre
accept6e par les Etats les plus concern6s par l'obligation de restitution ou de retour qu'elle
impose, et qui n'auraient m~me pas entam6 les n6gociations si cette hypoth~se avait do 8tre
s6rieusement envisag6e.

Le Comit6 d'experts gouvernementaux avait pu s'accorder sur 'absence de toute
disposition dans le projet de Convention, de fagon qu'elle ne semblerait pas prendre parti: le
principe g6n6ral pr6vaudrait de la non r6troactivit6 des trait6s consacr6e par la Convention de
Vienne de 1969 sur le droit des trait6s 41 tandis qu'une disposition ins6r6e le moment venu
dans le Pr6ambule pourrait manifester - sans qu'elle ait une valeur contraignante - une prise de
distance avec le trafic illicite qui a eu lieu par le pass6. La question a de nouveau 6t6
amplement d6battue A la Conf6rence diplomatique, et il a W obtenu d'affirmer explicitement le
principe de non r6troactivit6; une disposition en ce sens a pu rallier le consensus, A la condition
cependant qu'elle soit accompagn6e dans le corps m~me du texte - outre la clause g6n6rale du
Pr6ambule - d'une disposition qui d6marque la Convention du trafic illicite ant6rieur en
excluant tout risque d'interpr6tation dans le sens d'une 16gitimation d'un tel trafic, et qui laisse
la porte ouverte A toute action ext6rieure au cadre de la Convention en vue de la restitution ou
du retour des biens litigieux.

41 Dont I'article 28 dispose: 'A moins qu'une intention diff~rente ne ressorte du trait6 ou ne soit
par ailleurs tablie, les dispositions d'un trait6 ne lient pas une Partie en ce qui concerne un acte ou fait
ant~rieur A la date d'entre en vigueur de ce trait6 au regard de cette Partie ou une situation qui avait cess6
d'exister avant cette date".

Rev. dr. unif. 2001-3

HeinOnline  -- 6 Unif. L. Rev. n.s. 549 2001



UNIDROIT Convention on Stolen or Illegally Exported Cultural Objects : Explanatory Report

The underlying intention here is also educational: it aims at promoting ethical and moral
(and indeed legal) principles in defence of the national cultural heritage, and although it relates
strictly to future situations it nevertheless reflects - as do the instruments of other intergovern-
mental or professional organisations, binding or otherwise - the changing standards of conduct
which all those connected with the international art world (private or public collectors, dealers,
politicians, judges, restorers, etc.) will increasingly be expected to bring to their operations.

Among the rules which States are free to implement in accordance with Article 9 - which
allows Contracting Parties to grant treatment more favourable to the restitution or return of
stolen or illegally exported cultural objects than that afforded by the Convention - must be
counted the possibility of giving retroactive effect to the Convention and applying it to cases of
theft or illegal export committed before its entry into force for those States. However, this leaves
intact the problem of enforcement in other States (see comments to Article 9(2) supra).

Article 10 - Paragraph I

This provision deals with stolen cultural objects and lays down the criteria that determine
whether the Convention applies: the time of the theft and the fact that the State addressed must
be a Contracting State, as must be the State where the theft was committed or the State where
the object is located. A preliminary condition (introductory provision) is that the object must
have been stolen after the Convention's entry into force for the State where the action is
brought (i.e., the State addressed must perforce be a Contracting State). In addition, one of the
following alternatives must apply: the theft must have been committed on the territory of a
Contracting State after the Convention's entry into force for that State, or the object must be
located there.

The first solution (sub-paragraph (a)) provides that the Convention applies if the object
was stolen on the territory of a Contracting State after it entered into force both for that State
and for the State addressed. In such cases, it does not matter if at the time of bringing the claim
the object is located on the territory of a non-Contracting State. The only difficulty that might
arise in this connection is in relation to the enforcement of a restitution order in the State where
the object is located.

Under the second solution (sub-paragraph (b)), the Convention applies if the object is
located on the territory of a Contracting State after it entered into force both for that State and for
the State addressed. In such cases, it does not matter if the object was stolen in a non Contracting
State or in a Contracting State after the Convention's entry into force for that State. This provision
does not, however, require that the object be located in another Contracting State, since the State
where the claim is brought and the State where the object is located may well be one and the
same (see comments to Article 1, sub-paragraph (a) supra).

Article 10 - Paragraph 2

This paragraph concerns illegally exported cultural objects. Here, the Convention applies the
principle of strict reciprocity (this flows from the judicial and administrative co-operation system
introduced by the Convention): claims must be brought by a Contracting State before the courts
or competent authority of another Contracting State (cf. Article 5(1)) - and apply only to cultural
objects illegally exported after the Convention's entry into force for both these States.

Again, however, States are free to apply rules more favourable to the return of the object
in accordance with Article 9 and to declare the Convention applicable to cultural objects
illegally exported before it entered into force for that State or for the requesting State.
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Ainsi, la Convention s'inscrit dans le processus d'6ducation et d'affirmation de principes
6thiques et moraux (outre que juridiques) pour la protection des patrimoines culturels natio-
naux et, bien que disposant seulement pour 'avenir, elle participe - A 'instar des instruments
d'autres organisations intergouvernementales ou' professionnelles A caract~re contraignant ou
non - d'une moralit6 internationale accrue dans ce domaine qui devra inspirer davantage les
consciences et les comportements de tous les intervenants A quelque titre que ce soit
(collectionneurs priv6s et publics, commer ants, dirigeants politiques, juges, restaurateurs etc.).

On signalera que, parmi les rfgles qui pourront 8tre appliqu6es par un Etat en vertu de
'article 9 - permettant 'application d'un traitement plus favorable A la restitution ou au retour des
biens culturels vol6s ou illicitement export6s que celles pr~vues par la pr6sente Convention -,
figure certainement la possibilit6 de donner un effet r6troactif A la Convention, en 'appliquant
donc m~me lorsque le vol ou 'exportation illicite du bien culturel a eu lieu avant I'entr6e en
vigueur de la Convention A 1'6gard de cet Etat; bien entendu une telle application laisse entier le
probl~me de I'exequatur dans un Etat tiers (voir supra le commentaire sous 'article 9(2)).

Article 10 - paragraphe I

Cette disposition concerne les biens culturels voles. Les crit~res qui d~termineront I'applicabilit6
de la Convention A un cas donn6 sont: le moment du vol et le caract~re d'Etat contractant de I'Etat
requis, ainsi que le caract~re d'Etat contractant de I'Etat du vol' ou de I'Etat de situation du bien. La
condition pr~alable (disposition liminaire) est que le bien ait 6t6 vole apr~s I'entr~e en vigueur de
la Convention A I'6gard de I'Etat ob 'action en restitution est introduite (l'Etat requis est donc
ncessairement un Etat contractant); de plus, I'une des deux conditions alternatives suivantes doit
tre remplie: soit le vol s'est produit, soit le bien se trouve, sur le territoire d'un Etat contractant

apr~s I'entr~e en vigueur de la Convention A I'6gard de cet Etat.

La premiere solution retenue (alin~a a)) permet 'application de la Convention A un bien
lorsqu'il a W vol sur le territoire d'un Etat contractant, apr~s V'entr~e en vigueur de la Conven-
tion tant pour cet Etat que pour I'Etat requis. Peu importe alors qu'au moment de la demande, le
bien se trouve sur le territoire d'un Etat non contractant; un probl~me qui pourrait se poser dans
ce cas est celui de 'excution .de la d~cision de restitution dans I'Etat de situation du bien.

La deuxi~me solution (alin6a b)), conduit A 'application de la Convention A un bien qui se
trouve sur le territoire d'un Etat contractant apr~s I'entr~e en vigueur de la Convention tant pour
cet Etat que pour I'Etat requis. Peu importe alors que le bien ait 6 pr6cdemment vole dans un
Etat non contractant ou dans un Etat contractant apr~s V'entr~e en vigueur de la Convention A
I'Ngard de cet Etat. Cette disposition ne precise toutefois pas que le bien doit se trouver dans un
autre Etat contractant, ce qui signifie que I'Etat o6 la demande est intent~e et I'Etat de situation du
bien pourraient 6tre le mme Etat (voir supra le commentaire sous 'article premier, alin~a a)).

Article 10 - paragraphe 2

Cette disposition concerne les biens culturels illicitement exports. La Convention se place ici
sous un principe de rciprocit6 stricte (que suppose 'entraide judiciaire et administrative
instaure par la Convention) puisque la demande,.qui doit 6maner d'un Etat contractant et 8tre
introduite dans un autre Etat contractant - condition qui avait d~jAi &6 nonc~e P'article 5(1) -
doit porter sur des biens culturels qui ont 6t6 illicitement export~s apr~s 'entr~e en vigueur de
[a Convention dans les deux Etats concern~s.

LA encore, un Etat pourra pr~voir un traitement plus favorable au retour du bien en vertu
de I'article 9 et permettre 'application de la Convention A un bien culture export6 illicitement
avant I'entre en vigueur de la Convention A son 6gard ou A I'6gard de I'Etat requ~rant.
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Article 10 - Paragraph 3

Those countries whose cultural heritage had already been heavily pillaged were concerned that
the fact that the Convention only regulated the future might be understood as condoning or
legitimising illegal transactions effected before its entry into force or that fell outside the
geographical or temporal scope of application as defined in paragraphs 1 and 2. The Confe-
rence largely shared this concern which found expression both in the Preamble (sub-
paragraph 7: "the adoption of the provisions of this Convention for the future in no way confers
any approval or legitimacy upon illegal transactions of whatever kind which may .have taken
place before the entry into force of the Convention") and within the body of the text itself in
Article 10(3): "This Convention does not in any way legitimise any illegal transaction of
whatever nature which has taken place before the entry into force of this Convention or which
is excluded under paragraphs (1) or (2) of this article, nor limit any right of a State or other
person to make a claim under remedies available outside the framework of this Convention for
the restitution or return of a cultural object stolen or illegally exported before the entry into
force of this Convention."

By the same token, it was felt prudent to specify that the Convention would in no way
interfere with existing or alternative procedures for the return of objects falling outside its
geographical and temporal scope of application, for example through diplomatic channels or
under bilateral treaties, or in the context of ad hoc negotiations. It is worth recalling in this
connection the Intergovernmental Committee for the Promotion of the Return of Cultural
Property to its Countries of Origin or its Restitution in case of Illicit Appropriation which meets
every other year and assists States in conducting bilateral talks.

CHAPTER V - FINAL PROVISIONS

The final provisions, which often reflect the practice of the organisation that drafted the
instrument, follow the example - where appropriate - of the solutions contained in previous
UNIDROIT Conventions (1983 Geneva Convention on Agency in the International Sale of Goods;
1988 UNIDROIT Conventions on International Financial Leasing and International Factoring).

Article 11

This Article lays down the procedure for signing the Convention as well as for its ratification,
acceptance, approval or accession. It is largely based on the standard provisions traditionally to
be found in UNIDROIT instruments and indeed in those of a number of United Nations
Organization Conventions such as the 1980 Vienna Convention on Contracts for the
International Sale of Goods. While practice varies as to the length of time during which
international conventions of private law remain open for signature after their adoption, the
average is approximately twelve months and for this reason the date of 30 June 1996 was
included in paragraph 1.42 Signatory States may ratify, accept or approve the Convention
(paragraph 2), while States that are not signatories may accede to it (paragraph 3). It should be
recalled that all States may become Contracting Parties whether or not they are members of the
International Institute for the Unification of Private Law (UNIDROIT).

42 Cf. supra note 24 for a list of signatory States.
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Article 10 - paragraphe 3

Les pays ayant souffert de fa on particulirement grave du pillage de leur patrimoine culturel
6taient tr~s soucieux que I'application pour I'avenir de la Convention ne soit pas comprise
comme une forme de reconnaissance et de legitimation des actes illicites commis avant son
entree en vigueur ou ne relevant pas de son champ d'application g~ographique et temporelle
tel que d~fini aux paragraphes 1 et 2. C'est IA un point qui a recueilli 'assentiment g~n~ral, et
qui a 6t6 refl~t6 dans le Pr~ambule ( me alin~a: "l'adoption des dispositions de la pr~sente
Convention pour l'avenir ne constitue en aucune fagon une approbation ou une I6gitimation de
tout trafic illicite intervenu avant son entree en vigueur"), ainsi que dans le corps m~me de la
Convention, A 'article 10(3): "La pr~sente Convention ne Igitime aucunement une operation
illicite de quelque nature qu'elle soit qui a eu lieu avant I'entr~e en vigueur de ]a pr~sente
Convention ou A'laquelle I'application de celle-ci est exclue par les paragraphes 1) ou 2) du
present article ni ne limite le droit d'un Etat ou d'une autre personne d'intenter, en dehors du
cadre de la pr~sente Convention, une action en restitution ou retour d'un bien culturel vol6 ou
illicitement export6 avant I'entr~e en vigueur de la pr~sente Convention.

II a 6t6 aussi jug6 utile de prciser que ]a Convention laisserait intacte toute procedure
visant A recouvrer un bien exclu du champ d'application g~ographique et temporelle, fondle
sur une base autre que la Convention. De nombreuses voies existent, dont les arrangements
diplomatiques en vertu d'un accord bilateral ou de n~gociations ad hoc; on rappellera ici le
Comitd intergouvernemental de I'UNESCO pour la promotion du retour de biens culturels A
leur pays d'origine ou de leur restitution en cas d'appropriation ill6gale, qui se r6unit tous les
deux ans, et aide les Etats dans leurs n~gociations bilatdrales.

CHAPITRE V - DISPOSITIONS FINALES

Les dispositions finales qui refl~tent souvent une tradition de 'organisation au sein de laquelle a
6t6 6labor6 I'instrument, s'inspirent ici - pour autant que cela 6tait appropri6 - des solutions
contenues dans les Conventions d'UNIDROIT (Convention de Ceneve de 1983 sur la represen-
tation en mati~re de vente internationale de marchandises; Conventions d'UNIDROIT de 1988
sur le credit-bail international et sur I'affacturage international).

Article 11

Cet article concerne les conditions aff~rentes A la signature de la Convention, ainsi qu'A la
ratification, I'acceptation, 'approbation ou I'adh~sion. II reprend les dispositions d'usage des
instruments d'UNIDROIT comme du reste des Conventions de l'Organisation des Nations Unies,
notamment la Convention de 1980 sur les contrats de vente internationale de marchandises. La
pratique varie quant A la dur~e de la p~riode pendant laquelle les conventions internationales
de droit priv6 restent ouvertes ,t la signature apr~s leur adoption, la moyenne est d'environ
douze mois. C'est la solution retenue ici, la Convention restant ouverte A signature jusqu'au 30
juin 1996 (paragraphe 1) 42. Les Etats signataires peuvent ratifier, accepter ou approuver la
Convention (paragraphe 2), tandis que les Etats non signataires peuvent y adhrer (paragraphe
3). On soulignera que tout Etat peut devenir contractant, ind~pendamment du fait qu'il soit ou
non membre de Institut international pour I'unification du droit priv6 (UNIDROIT).

42 Pour la liste des Etats signataires, voir note 24 supra.
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Ratification, acceptance, approval or accession 43 are subject to the deposit of a formal
instrument to that effect with the depositary (paragraph 4), that is, the Italian Government (cf.
Article 21 infra).

Article 12

International practice varies as to the number of instruments required for the entry into force of
Conventions, but in order to give even a small number of Contracting States the benefit of the
new regime as soon as possible, the minimum number of three instruments for a multilateral
treaty is often agreed (this indeed was the number stipulated for the 1988 UNIDROIT Conventions
on International Financial Leasing and International Factoring and for several of the
Conventions drafted by the Hague Conference on Private International Law such as the 1993
Convention on Protection of Children and Co-operation in respect of Intercountry Adoption).
The diplomatic Conference opted for the slightly higher number of five Contracting States,
which was attained when Romania deposited its instrument of ratification on 21 January 1998.

The Convention entered into force on 1 July 1998, the first day of the sixth month
following the date of deposit of the fifth instrument of ratification, acceptance, approval or
accession (paragraph 1). The Convention enters into force in respect of each new Contracting
State six months following the deposit of its instrument to this effect (paragraph 2).

Article 13 - Paragraph 1

It is customary for international conventions of private law to contain a provision to regulate
their application in respect of existing agreements dealing with the same or similar matters, so
as to determine the rule that will apply in case of conflict between the provisions contemplated
by the different instruments. This paragraph lays down the principle that international
instruments by which the Contracting State is already bound prevail unless a contrary
declaration is made by that State. In the absence of further specification, such a declaration may
be made at any time and takes effect in accordance with Article 15(3).

States Parties to existing international instruments that deal with similar subject-matter
need make no declaration to this effect nor transmit a copy of the text to the depositary of the
Convention (contrary to what is provided under paragraph 2 dealing with agreements
concluded to improve the application of the Convention).

Article 13 - Paragraph 2

This provision gives Contracting States leave to enter into agreements with other Contracting
States to improve the application of the Convention in their mutual relations. This principle is
contained in the 1993 Hague Convention on the Protection of Children (Article 39(2)), but
interestingly, unlike that instrument, the UNIDROIT Convention does not require States to
designate central authorities to co-ordinate its implementation. It was included in recognition of
special relationships between certain States (for example States within a single geo-political
region, members of economic integration organisations, or States that maintain special bilateral
relations, and so forth) and indeed to encourage States to form such special links. Such
agreements must be notified to the depositary.

43 Cf. supra note 25 for a list of Contracting States.
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La proc6dure de ratification, d'acceptation, d'approbation ou d'adh6sion 43 se fait par le
d6p6t d'un instrument en bonne et due forme A cet effet aupr.s du d6positaire (paragraphe 4),
qui est le Gouvernement italien (voir infra article 21).

Article 12

ll'n'existe pas de pratique internationale uniforme concernant le nombre d'instruments requis
pour l'entr~e en vigueur des conventions, mais dans l'int~r~t de faire b~n~ficier du nouveau
r~gime ds que possible les Etats mrme peu nombreux qui le souhaitent, le nombre minimum
de trois instruments est souvent retenu pour un trait6 multilateral (ainsi dans les Conventions
d'UNIDROIT de 1988 sur le credit-bail international et sur l'affacturage international, et dans les
conventions de la Conference de La Haye de droit international priv6 telles que la Convention
de 1993 sur la protection des enfants et la cooperation en mati~re d'adoption internationale).
La Conference diplomatique a opt6 pour le chiffre A peine sup~rieur de cinq Etats contractants,
qui a 6t6 atteint avec le d~p6t par la Roumanie de son instrument de ratification le 21 janvier
1998.

La Convention est ainsi entree en vigueur le 1e, juillet 1998, premier jour du sixi~me mois
suivant la date du d~p6t du cinqui6me instrument de ratification, d'acceptation, d'approbation
ou d'adh~sion (paragraphe 1). L'entr~e en vigueur A l'6gard de tout nouvel Etat contractant
intervient six mois apr!s le d~p6t de son instrument A cet effet (paragraphe 2).

Article 13 - paragraphe 1

II est habituel que les conventions internationales de droit priv6 contiennent une clause r~glant
leur application au regard de celle d'autres instruments existants qui traitent de la m~me
mati~re ou d'une mati~re similaire afin de d6terminer la r~gle applicable en cas de conflits
entre les solutions des diffrents instruments. Cette disposition pose le principe de la primaut6
de I'autre accord international auquel un Etat contractant est d~jA li, A moins d'une d~claration
contraire de cet Etat. Une telle d6claration, A d~faut de precision, pourra 6tre faite A tout
moment et prendra effet conform~ment A 'article 15(3).

On remarquera qu'il n'est pas pr ,u que les Etats contractants lies par d'autres instruments
internationaux existants dans des matires semblables - qui or~vaudraient sur la Convention -
les d~clarent et en envoient copie au d~positaire de la Convention (A la difference de ce qui est
prvu pour les accords favorisant I'application de la Convention en vertu du paragraphe 2).

Article 13 - paragraphe 2

Cette disposition permet aux Etats contractants de conclure entre eux des accords en vue de
favoriser I'application de la Convention dans leurs rapports rciproques. Le principe provient de
la Convention de La Haye de 1993 sur la protection des enfants (article 39(2)) et revt un intrt
d'autant plus grand qu'A la difference de cette derni~re, la Convention d'UNIDROIT n'impose pas
'obligation de d~signer des autorit~s centrales pour coordonner sa mise en ceuvre. Cette

possibilit6 permet de tirer parti des liens privil~gi~s de cooperation existant entre certains Etats
(au sein de r~gions g~opolitiques, de syst~mes d'int~gration 6conomique, de relations
bilat~rales etc.) ou de les encourager. Les accords ainsi conclus doivent 8tre communiques au
d~positai re.

43 Pour la liste des Etats contractants, voir note 25 supra.
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Article 13 - Paragraph 3

At the request of the delegation that held the Presidency of the Council of the European Union
at the time, a so-called "disconnection clause" was inserted to enable those States that are
members of economic integration organisations or regional bodies to declare that they will
apply the internal rules of these organisations or bodies and will not therefore apply as between
these States the provisions of the Convention the scope of application of which coincides with
that of those rules. While originally intended for the member States of the European Union,
already linked among themselves by EEC Council Directive 93/7 (which also applies between
the member States of the Agreement on the European Economic Area), it was felt that it was
also of. relevance to any other organisation of economic integration or regional body already
concerned or which might become so under future agreements.

Contracting States that are also members of economic integration organisations or regional
bodies are free to decide whether or not to bring the disconnection clause into play in respect
of the Convention, by making a declaration to that effect. Failing further specification,
declarations to this effect may be made at any time and take effect in accordance with the
provisions of Article 15(3).44

Article 14

This article refers to States made up of several territorial units, usually States with a federal
system of government involving a constitutionally guaranteed division of power among the
constituent units of the federation. The word "territorial" to designate jurisdiction under this
provision should be interpreted broadly and, as was pointed out by one delegation to the
diplomatic Conference, might not refer to a strictly geographical concept.

Such States may accept the Convention. for all its territorial units or for some of them only
(paragraph 1) by means of a declaration notified to the depositary and stating expressly the
territorial units to which the Convention-extends (paragraph 2). Failing such declaration, the
Convention is understood to apply to all the territorial units of that State (paragraph 4). To
facilitate the implementation of those of the Convention's provisions that refer to a "Contracting
State", paragraph 3 (using the same technique as that set out in Article 36(3) of the 1993 Hague
Convention on the Protection of Children) specifies how the language should be construed in
respect of each territorial unit (sub-paragraphs (a) to (e)).

Article 15

The Convention contains several provisions expressly included to enable States to adjust some
of its general rules: here, the need for compromise overrides the need for uniformity. In other
cases, details of a procedural nature may throw light on the way in which the Convention is
implemented. The circumstances in which such adjustments may be made and the way in
which they should be communicated are regulated by the Convention, in particular by means
of declarations which are to be formally notified to the depositary; such notification also serves
publicity purposes vis-A-vis other Contracting States.

44 By 31 December 2001, such declarations had been made by the Netherlands (at the time of
signature) and Finland (at the time of ratification) to the effect that they would apply, in respect of the other
members of the European Union, those internal rules of the Union whose scope of application coincides
with that of the Convention.
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Article 13 - paragraphe 3

A la demande de la d~l~gation de I'Etat d~tenant alors la pr~sidence du Conseil de I'Union
europ6enne, une clause dite "de dconnexion" a W ins~r~e pour permettre aux Etats membres
d'organisations d'int~gration 6conomique ou d'entit6s r~gionales de dclarer qu'ils appliquent
les r~gles internes de cette organisation ou entit6 au lieu de celles de la Convention dont le
champ d'application coincide avec celui de ces r~gles. Si la proposition initiale visait le cas
spcifique des obligations des Etats membres de l'Union europ~enne, qui 6taient d~jA lies entre
eux par la Directive 93/7/CEE (applicable aussi entre les Etats de I'Accord sur I'Espace
6conomique europ~en), elle a 6t6 vue comme pertinente pour toute organisation d'int~gration
6conomique ou entit6 r~gionale qui serait d~jA concern~e ou pourrait I'8tre en vertu d'accords
qui seraient conclus A 'avenir.

Au regard du syst~me de la Convention, les Etats contractants qui seraient membres
d'organisations d'int~gration 6conomique ou d'entit~s r~gionales sont libres de faire jouer
individuellement la clause de dconnexion, par une d~claration A cet effet. Une telle
dclaration, A d~fautl de precision, pourra 6tre faite A tout moment et prendra effet
conform~ment A l'article 15(3) 44

Article 14

Cet article concerne les Etats comprenant plusieurs unit~s territoriales, typiquement ceux qui
sont dotes d'un syst~me de gouvernement f~d6ral comportant une division des pouvoirs entre
les unit~s constituantes de la fsdration, garantie par la Constitution. II convient de relever que
I'emploi du mot "territoriales" comme base de competence aux termes de cette disposition
devra Ctre interprdt6 de fa on large et, ainsi que I'a prcis6 une d~l~gation A la Conference
diplomatique, pourrait ne pas se r6frer A un concept uniquement g~ographique.

De tels Etats pourront accepter la Convention pour la totalit6 des unit~s territoriales, ou
pour certaines d'entre elles seulement (paragraphe 1), au moyen d'une d6claration notifi~e au
d~positaire d~signant les unit~s territoriales concern~es (paragraphe 2). En 'absence de
dclaration, la Convention sera cens~e s'appliquer A toutes ses unites territoriales (paragraphe
4). Pour faciliter la mise en ceuvre des dispositions de la Convention IA ob elles se r~f~rent A un
"Etat contractant", le paragraphe 3 (selon le m me procd6 que I'article 36(3) de la Convention
de La Haye de 1993 sur la protection des enfants) 6tablit les correspondances ncessaires pour
son application A I'unit6 territoriale concern~e (alin6as a) A e)).

Article 15

Certaines dispositions de la Convention permettent aux Etats d'am~nager 'application de
certaines regles: c'est IA, m~me aux d~pens de I'uniformit6, une concession au compromis;
dans d'autres cas, des prcisions de caract~re procedural sont utiles A fournir pour la mise en
euvre de la Convention: I'exercice du droit A b~n~ficier des am~nagements, ou la
communication de telles prcisions sont prvues dans la Convention elle-m~me, notamment au
moyen de dclarations que les Etats formulent aupr~s du d~positaire, et qui ont valeur de
publicit6 A 1'6gard des autres Etats contractants.

44 Au 31 d~cembre 2001, de telles d~clarations avaient 6t6 faites par les Pays-Bas (Iors de la
signature) et par la Finlande (Iors de la ratification) r~servant avec les autres membres de I'Union
europsenne 'application des regles internes de I'Union dont le champ d'application cofncide avec celui de
la Convention.
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Of the declarations contemplated by the Convention, only that in respect of the
procedures governing the submission of claims (Article 16(1)) is mandatory. The others are
optional and referred to in Articles 3(5) (limitation of actions for the restitution of stolen
objects), 13(1) (the Convention prevails over other international instruments with respect to
matters governed by the Convention), 13(3) (disconnection clause), 14(1) (multiple territorial
units) and 16(2) (courts or other competent authorities) (cf. the comments to each of these
provisions).

Article 15 contains a list of technical provisions with regard to declarations and
contemplates declarations made at the time of signature (paragraph 1), the form and deposit of
declarations (paragraph 2), the time when they take effect (paragraph 3), and their withdrawal
and the time when it takes effect (paragraph 4).

Article 16

The body designated by the Convention to hear claims'both for restitution and return is
described in all its provisions as a "court" or "other competent authority". This language echoes
that of other international instruments such as the 1980 Hague Convention on the Civil
Aspects of International Child Abduction. Indeed, some countries give (or intend to give)
jurisdiction to bodies other than the competent State courts; for example, the services set up
by the 1970 Convention, which are administrative rather than judicial in nature. Such
alternatives may, moreover, prove less costly than recourse to the courts. Each country would
thus be able to designate either a court (collegiate or a single judge) or an ad hoc joint
committee of lawyers and cultural experts, to suit its own requirements, in particular those of a
constitutional order.

On the other hand, 'the Convention does oblige States to declare, at the time of signature,
ratification or accession, the procedure or procedures under which a claim for the return or
restitution of a cultural object must be brought before its courts or competent authorities, when
that claim is brought by a State (Paragraph 1). Three options are envisaged for such
applications: directly to the courts or other competent authorities (sub-paragraph (a)); through
an authority or authorities designated by that State to receive such claims or requests and to
forward them to the courts or other competent authorities of that State (sub-paragraph (b); or
through' diplomatic or consular channels (sub-paragraph (c)). As to claims between private
individuals, there was no reason to depart from ordinary procedural rules.

States that elect to have claims submitted directly to a court or other competent authority
must ensure that provision is made in national law for claims for the restitution of movable
property and if not, to do so. It should be noted that the "designated authority" option is the
rule both under Directive 93/7/EEC (cf. Articles 3 and 4) - the member States of the European
Union are therefore likely to provide (although not exclusively) in this sense where the
UNIDROIT Convention is concerned - and the Commonwealth Scheme (cf Article 6).45

45 The following Contracting States to the Convention (as of 31 December 2001) have opted for
direct submission to the courts: Brazil, China, Finland, Italy, Norway and Peru; the following have chosen
to designate an intermediate authority: Argentina, China, El Salvador, Finland, Hungary, Lithuania and
Romania; Italy, Hungary, Paraguay and Peru have opted for diplomatic or consular channels; several States
have chosen more than one option.
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Parmi les declarations visees dans la Convention, une seule est obligatoire qui concerne
les procedures pour I'introduction des demandes (article 16(1)). Les autres declarations sont

facultatives: elles figurent aux articles 3(5) (prescription des actions en restitution des biens
voles), 13(1) (priorit6 de la Convention sur des instruments internationaux portant sur les mmes

matires), (13(3) (clause de deconnexion), 14(1) (unit6s territoriales multiples) et 16(2) (tribunaux
ou autres autorit6s competentes) (cf. les commentaires relatifs A ces dispositions).

L'article 15 6nonce des dispositions A caract~re technique relativement aux declarations et
envisage les declarations faites lors de la signature (paragraphe 1), la forme et le d6p6t des
declarations (paragraphe 2), leur prise d'effet (paragraphe 3), le retrait et la prise d'effet du
retrait (paragraphe 4).

Article 16

L'organe que la Convention designe pour connaitre des demandes tant en restitution qu'en
retour est d~sign6 dans toutes ses dispositions comme "un tribunal" ou "toute autre autorit6

comp6tente". Cette formule est reprise d'autres instruments internationaux qui permettent un tel
choix, ainsi la Convention de La Haye de 1980 sur les aspects civils de I'enl~vernent
international d'enfants. Certains pays peuvent en effet avoir deja pr.vu ou souhaiter prevoir la
competence d'organes autres que les instances juridictionnelles 6tatiques competentes: par
exemple, celle des services dont la constitution est pr6vue par la Convention de 1970, et dont

la nature est plus administrative que judiciaire. Ce syst~me pourrait en outre tre moins

onereux que le recours au tribunal. En consequence, un Etat contractant pourrait choisir de
donner competence A un tribunal, collegial ou unique, ou A une commission mixte ad hoc
formee de juristes et d'experts en mati~re de biens culturels, selon ses besoins et conformement
A'ses exigences, notamment d'ordre constitutionnel.

II met en revanche A la charge des Etats I'obligation de declarer au moment de la
signature, de la ratification ou de V'adhesion, la ou les procedures selon lesquelles une
demande visant au retour ou A la restitution d'un bien culturel devra 8tre introduite devant ses
tribunaux ou autorites competentes, lorsqu'elle provient d'un Etat (paragraphe 1). Trois voies
sont envisagees: directement aupr~s des tribunaux ou autres autorites competentes (alinea a));
par I'intermediaire d'une ou plusieurs autorites interm~diaires designees par cet Etat pour
recevoir de telles demandes et les transmettre aux tribunaux ou autres autorites comp~tentes
(alinda b)); ou encore, par les voies diplomatiques ou consulaires (alin6a c)). Pour les rapports
entre particuliers, il n'y avait pas de raison de deroger aux rfgles ordinaires de procedure.

Si I'Etat designe la procedure directe aupr~s des tribunaux ou autres autorit~s
competentes, il devra s'assurer qu'il existe une procedure permettant les demandes en question
(action en revendication mobili~re) et, le cas 6cheant, la mettre en place. On rel~vera par

contre que la solution de I'autorit6 centrale designee constitue la rfgle dans le syst~me de la
Directive 93/7/CEE (articles 3 et 4) - ce qui devrait orienter clans ce sens le choix (non limitatif)
des Etats de l'Union europeenne clans le systeme de la Convention d'UNIDROIT -, ainsi que dans
le Commonwealth Scheme (article 6) 45.

45 Parmi les Etats contractants A la Convention au 31 dcembre 2001, ont fait le choix de la

saisine directe des tribunaux: le Br~sil, la Chine, la Finlande, I'Italie, la Norv~ge et le P6rou; I'autorits
interm~diaire: la Chine, El Salvador, la Finlande, la Hongrie, [a Lituanie et la Roumanie; les voies
diplomatiques ou consulaires: I'Argentine, I'Italie, la Hongrie, le Paraguay et le Prou; plusieurs Etats ont
choisi plus d'une option.
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In the interests of legal certainty and to enable requesting States to lodge their claims
before the appropriate body with a minimum of delay, a provision (Article 16 infra) was
included whereby Contracting States may make a declaration in respect of the body that is
competent to deal with claims under the Convention. European Directive 93/7/EEC (Articles 3
and 4) includes a similar arrangement which is, however, mandatory.

Contracting States are free at any time to modify their declaration as to the competent
authority and the procedure for the bringing of claims by foreign States (paragraph 3). Finally,
the general principle set out in Article 13(1) is further defined in paragraph 4 which provides
that declarations made under Article 16 do not affect any bilateral or multilateral agreements on
judicial assistance in respect of civil and commercial matters that may exist between
Contracting States.

Article 17

Since the principle of return of cultural objects - and indeed, claims for such - is based on the
infringement of national export regulations (cf. Articles 1(b) and 5(1)), the other Contracting
States need ready access to the details of these regulations to ensure that the Convention
functions smoothly. Prospective buyers, in particular, need to know the tenor of the relevant
legislation in the object's country of origin, so that if there are problems they can still back out
of the purchase; it is, after all, their conduct at this stage of the proceedings which will count in
assessing their diligence at the time of acquisition.

Article 17 accordingly requires Contracting States to provide the depositary with written
information in respect of the relevant legislation. This information (in the form either of the full
text of the legislation or an abstract) will be collected in a public-access database to be set up by
UNIDROIT. The information must be supplied in one of the two languages of the Convention,
namely English or French, so as to be readily understood by as many users as possible.

Article 18

The Convention provides a coherent system which strictly delimits the degree of flexibility
allowed in respect of its individual provisions. Thus, Article 18 permits no reservations except
those expressly authorised by the Convention. Accordingly, States may make only such
declarations as provided under Article 15 (see comments supra), and they may neither modify
or exclude the application of single provisions by means of a reservation.

This principle is consistent with the purpose and content of the instrument, which
adopts a pioneering approach to restitution and provides an effective tool for the
implementation of the 1970 Convention, particularly where illegally exported objects are
concerned. It signals a firm commitment on the part of the international community to
combat illicit traffic in cultural objects on all fronts. Consensus was reached on a final
package consisting of a set of inter-dependent provisions, and to apply these " la carte"
would upset the fine balance achieved and render the Convention much less effective. For
example, the diplomatic Conference discussed but ultimately rejected a proposal to permit
those States that wished to do so (on grounds of constitutionality) to exclude the application
of either the section dealing with theft (Chapter II) or the section on illegal export
(Chapter III).

560 Unif. L. Rev. 2001-3

HeinOnline  -- 6 Unif. L. Rev. n.s. 560 2001



Convention d'UNIDROIT sur les biens culturels volds ou illicitement export6s : rapport explicatif

Dans 'intrt de la certitude juridique pour mettre les Etats requ6rants en mesure
d'introduire leur action plus rapidement aupr~s de 'instance appropri6e, le paragraphe 2 de
'article 16 pr6voit que les Etats contractants peuvent sp6cifier par voie de d6claration 'organe

comp6tent pour les demandes fondles sur la Convention. On notera qu'un syst6me semblable
- rendu cependant obligatoire - a 6t6 mis en place dans la Directive 93/7/CEE (articles 3 et 4).

Les Etats contractants sont libres de modifier A tout moment leurs d6clarations concernant
les autorit6s comp6tentes et les modalit6s d'introduction des demandes par les Etats 6trangers
(paragraphe 3). Enfin, et c'est IA un principe qui avait W 6nonc6 de fa:on g~n6rale A 'article
13(1), il est ici prcis (paragraphe 4) que les dispositions de I'article 16 ne drogent pas aux
dispositions des accords bilat~raux ou multilat~raux d'entraide judiciaire dans les mati~res
civiles et commerciales qui pourraient exister entre des Etats contractants.

Article 17

Puisque c'est sur la violation de la I6gislation nationale r~glementant 'exportation de biens
culturels que se fonde le principe - et la demande - du retour d'un bien culturel (cf. articles ler(b)
et 5(1)), il est utile au bon fonctionnement de la Convention que les autres Etats contractants aient
un acc~s facile au contenu de ces I6gislations. En particulier, il sera dans 'intrt de I'acqu~reur
potentiel de connaitre [a teneur de la lgislation du pays d'origine du bien, de fa on 6tre mis en
garde et au besoin renoncer A 'acquisition et, a posteriori, cet 616ment sera pris en consideration
pour 'appriciation de sa diligence au moment de I'acquisition.

L'article 17 pr~voit ainsi que les Etats contractants remettent au d~positaire une information
complete et r6guli6rement actualis6e concernant leur lgislation pertinente. II est pr~vu que ces
informations (qui pourraient reproduire le texte m~me de la lgislation, ou un simple r~sum6)
seront regroup~es dans une base de donn~es accessible A tous qu'UNIDROIT mettra en place. II est
dispos6 que 'information doit 8tre remise dans I'une des deux langues de la Convention qui sont
I'anglais et le fran~ais, pour assurer la comprehension au plus grand nombre.

Article 18

La Convention fournit un syst~me global dont elle fixe elle-m~me les contours: lorsque des
am~nagements sont possibles aux principes qui y sont 6tablis, ils sont strictement d6limit~s. C'est le
sens de 'article 18 qui pr~voit qu'aucune r~serve n'est admise hormis celles qui sont express~ment
autoris6es par la Convention. En cons~quehce les Etats contractants ne peuvent faire usage que
des declarations pr~vues (voir supra le commentaire sous 'article 15) par la Convention, et ne sont
pas autoris(s A alt6rer ou exclure 'application de certaines d'entre elles par voie de reserve.

Ce principe est coh6rent avec les objectifs et le contenu de 'instrument, qui 6tablit un
syst~me novateur au regard de la restitution en droit commun et apporte un instrument efficace
de mise en oeuvre de la Convention de 1970, notamment pour les biens illicitement export~s.
La Convention d'UNIDROIT marque une prise de position ferme de la communaut6
internationale en faveur d'une lutte plus complete contre le trafic illicite des biens culturels. Le
consensus qui a permis son adoption a r~sult6 d'accords n~goci~s sur des dispositions
interd~pendantes; en consequence, la possibilit6 qui aurait pu tre laiss~e aux Etats d'user "A la
carte" de la Convention aurait certainement port6 atteinte A I'6quilibre d~licat obtenu et aurait
r~duit considrablement son efficacit6. Par exemple, la Conference diplomatique a d~battu et
rejet6 la proposition tendant A permettre aux Etats qui le souhaiteraient (certains ayant soulev6
des motifs de conformit6 constitutionnelle) d'6carter 'application de la partie de la Convention
sur le vol (Chapitre II) ou sur I'exportation illicite (Chapitre Ill).
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Article 19

The Convention may be denounced by any Contracting Party by the deposit of an instrument to
that effect with the depositary (paragraph 1), which will take effect six months following its
deposit, except where a longer period is specified (paragraph 2). However, the Convention will
remain applicable to claims for the restitution or return of a cultural object submitted prior to
the date on which the denunciation takes effect (paragraph 3); denunciation, in other words,
does not have retroactive effect.

Article 20

The Conference took the view that the Convention should include a mechanism to monitor its
application, in the shape of a special follow-up committee. Such bodies already exist in the
framework of several instruments drawn up by the Hague Conference on International Private
Law (the "special commissions" in its legal and administrative assistance conventions) and by
the Council of Europe ("permanent committees" or "Convention committees"). The Convention
does not specify what the functions of such a committee should be other than that it is to
"review the practical operatio6" of the Convention: presumably, this includes monitoring the
case law of the courts and competent authorities and drafting proposals and recommendations
which, although not legally binding, are likely to have considerable moral authority..

The special committee is to convened at the initiative of the President of UNIDROIT

("regularly" - the Conference clearly intended to see UNIDROIT take an active part in the follow-
up work) or at the request of five Contracting States. Common sense suggests that the special
committee will not meet until there is enough practical evidence of the operation of the
Convention. Nothing is indicated as to its composition (normally the prerogative of the
President of UNIDROIT), but its members will presumably include representatives of the
Contracting States as well as of the relevant international organisations.

Article 21

The functions of depositary of international Conventions are often exercised by the Government
of the State where the Diplomatic Conference for their adoption is held. This Convention was
adopted in Rome, and the Italian Government is its depositary. Article 21 lists the functions of
the depositary, namely to register the instruments deposited by States in respect of the
Convention and to inform the other States as well as the President of UNIDROIT, and generally to
perform all those functions customary for the depositary (Article 77 of the 1969 Vienna
Convention on the Law of Treaties may serve as an example in this regard).

Declaration of authenticity and signature

The Convention was adopted in Rome and is dated 24 June 1995. The English and French texts
are equally authentic. Any problems in interpreting another language version of the text must
be settled by reference to the authentic texts.
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Article 19

La Convention peut 8tre d~nonc~e par tout Etat partie par un instrument d~pos6 aupr~s du
d~positaire (paragraphe 1), qui produit effet six mois apr s son d~p6t, sauf lorsqu'un d~lai plus
long est sp~cifi6 (paragraphe 2). Cependant, la Convention demeure applicable A toute
demande de restitution ou de retour d'un bien culturel introduite avant la date A laquelle cette
d~nonciation prend effet (paragraphe 3); il n'y a donc pas r~troactivit6 de la d~nonciation.

Article 20

L'intention a W marquee par la Conference de permettre la constitution, dans le syst~me
mme de la Convention, d'un organe de suivi de son application constitu6 par un comit6
special. De tels organes sont prvus dans plusieurs instruments de la Conference de La Haye de
droit international priv6 (les "Commissions sp.ciales" dans ses conventions d'entraide judiciaire
et administrative) et aussi du Conseil de l'Europe (les "comit~s permanents" ou "comit~s
conventionnels"). Ses fonctions ne sont pas davantage pr~cis~es que celles "d'examiner le
fonctionnement pratique" de la Convention: on comprend que sa mission pourrait comprendre
l'6valuation de l'exp~rience acquise A travers les dcisions des tribunaux et autorit~s comp6-
tentes, et le cas 6ch~ant la formulation de propositions ou recommandations qui, bien que
d~pourvues de force juridique obligatoire, jouiront certainement d'une grande autorit6 morale.

La convocation du comit6 special est pr~vue A 'initiative du President d'UNIDROIT
("p~riodiquement") - ce qui montre le souhait de la Conference de voir UNIDROIT prendre une
part active dans le suivi du fonctionnement de la Convention 6galement -, ou A la demande de
cinq Etats contractants. II conviendra logiquement d'attendre que le fonctionnement pratique de
la Convention donne mati~re A examen avant que la premiere r~union d'un tel comit6 soit
convoquLe. Rien n'est dit ici de sa composition, dont la d~termination devrait logiquement
relever du President d'UNIDROIT, mais dont on peut supposer qu'elle inclura des repr~sentants
des Etats contractants, ainsi que des organisations internationales int~ress~es.

Article 21

II est frequent que les fonctions de d~positaire des instruments internationaux soient exerc~es par
le Gouvernement de l'Etat oO s'est tenue la Conference diplomatique d'adoption. La Convention a
6t6 adopte A Rome, et le Gouvernement italien est d~positaire de la Convention. L'article 21
numre les fonctions du d~positaire, qui sont d'enregistrer les instruments des Etats relatifs A la

Convention et d'en informer les autres Etats ainsi que le President d'UNIDROIT, et g~nralement
d'accomplir toute fonction qui incombe habituellement au d6positaire (l'article 77 de la
Convention de Vienne de 1969 sur le droit des trait~s pourra servir de r~frence A cet 6gard).

D~claration d'authenticit6 et signature

La Convention est faite A Rome et porte la date du 24 juin 1995. Ses textes fran ais et anglais
font 6galement foi, et constituent les textes authentiques de la Convention. Toute question
d'interpr~tation qui se poserait dans la lecture d'une version traduite dans une autre langue
devrait donc 6tre tranch~e par r~frence aux textes authentiques.
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Designed to implement the restitution principle enshrined in the 1970 UNESCO Convention
on the Means of Prohibiting and Preventing the Illicit Import, Export and Transfer of
Ownership of Cultural Property, the UNIDROIT Convention on Stolen or Illegally Exported
Cultural Objects concentrates on a twofold aim: on the one hand, to solve the technical
problems arising from disparate national rules, and, on the other hand, to curb the growth in
illicit trafficking in cultural objects and demonstrate that national efforts to protect the
cultural heritage can go hand in hand with co-operation between States. A welcome addition
to the existing panoply of instruments geared to facilitating the return or restitution of cultural
objects, its primary goal is nevertheless to reduce illicit traffic by bringing about a gradual but
deep-seated change in the conduct of all operators, those in the marketplace as well as
government authorities.

The Convention's very existence signals that the time is ripe for an improvement in ethical
standards in the art trade: a great number of States representing the different interests at stake
were involved in its drafting, as were members of the relevant professional circles, and it has
already left its mark not only on other international instruments but also on several codes of
practice. It is to be hoped that as many States as possible will become Parties to the UNIDROIT

Convention, to give it a chance to develop its full potential.
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Congue pour fournir A ]a Convention de I'UNESCO de 1970 concernant les mesures A prendre
pour interdire et emp6cher 'importation, 'exportation et le transfert de propri6t6 illicites des
biens culturels un instrument de mise en oeuvre du principe de restitution qu'elle 6nonce, la
Convention d'UNIDROIT sur les biens culturels vol6s ou illicitement export6s a un double
objectif : d'une part, r6gler des probl~mes techniques n6s de la disparit6 des r~gles nationales;
d'autre part, lutter contre le d6veloppement du trafic illicite des biens culturels et montrer que
le caract&e national de la protection du patrimoine culture] peut s'accommoder ou s'accom-
pagner de la cr6ation de rapports de solidarit6 entre Etats. Son but est certes de faciliter les
restitutions et les retours, mais son r6le premier devrait 6tre celui de r6duire le trafic illicite en
provoquant une modification progressive, mais profonde, des comportements de tous les
acteurs : le march6 et les autorit6s gouvernementales.

L'existence mme de la Convention marque la volont6 d'op6rer une moralisation des
6changes impliquant des biens culturels: son processus d'61aboration a impliqu6 un grand
nombre d'Etats qui refl6taient les diff6rentes positions en jeu ainsi que des repr6sentants des
milieux professionnels int6ress6s, et elle a d6jA influenc6 non seulement d'autres instruments
internationaux, mais aussi des codes d6ontologiques. II reste A souhaiter qu'un nombre tr~s
large de pays deviennent parties A la Convention d'UNIDROIT pour lui donner toute son efficacitd.
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APPENDIX

TEXT OF THE UNIDROIT CONVENTION
ON STOLEN OR ILLEGALLY EXPORTED CULTURAL OBJECTS

adopted in Rome, 24 June 1995

THE STATES PARTIES TO THIS CONVENTION,

ASSEMBLED in Rome at the invitation of the Government of the Italian Republic from 7 to 24
June 1995 for a Diplomatic Conference for the adoption of the draft Unidroit Convention on the
International Return of Stolen or Illegally Exported Cultural Objects,

CONVINCED of the fundamental importance of the protection of cultural heritage and of
cultural exchanges for promoting understanding between peoples, and the dissemination of culture for the
well-being of humanity and the progress of civilisation,

DEEPLY CONCERNED by the illicit trade in cultural objects and the irreparable damage
frequently caused by it, both to these objects themselves and to the cultural heritage of national, tribal,
indigenous or other communities, and also to the heritage of all peoples, and in particular by the pillage of
archaeological sites and the resulting loss of irreplaceable archaeological, historical and scientific
information,

DETERMINED to contribute effectively to the fight against illicit trade in cultural objects by
taking the important step of establishing common, minimal legal rules for the restitution and return of
cultural objects between Contracting States, with the objective of improving the preservation and
protection of the cultural heritage in the interest of all,

EMPHASISING that this Convention is intended to facilitate the restitution and return of cultural
objects, and that the provision of any remedies, such as compensation, needed to effect restitution and
return in some States, does not imply that such remedies should be adopted in other States,

AFFIRMING that the adoption of the provisions of this Convention for the future in no way
confers any approval or legitimacy upon illegal transactions of whatever kind which may have taken place
before the entry into force of the Convention,

CONSCIOUS that this Convention will not by itself provide a solution to the problems raised
by illicit trade, but that it initiates a process that will enhance international cultural co-operation and
maintain a proper role for legal trading and inter-State agreements for cultural exchanges,

ACKNOWLEDGING that implementation of this Convention should be accompanied by other
effective measures for protecting cultural objects, such as the development and use of registers, the
physical protection of archaeological sites and technical co-operation,

RECOGNISING the work of various bodies to protect cultural property, particularly the 1970
UNESCO Convention on illicit traffic and the development of codes of conduct in the private sector,

HAVE AGREED as follows:
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ANNEXE

TEXTE DE LA CONVENTION D'UNIDROIT
SUR LES BIENS CULTURELS VOLES OU ILLICITEMENT EXPORTES

adopt~e A Rome, le 24 juin 1995

LES ETATS PARTIES A LA PRESENTE CONVENTION,

REUNIS A Rome A I'invitation du Gouvernement de la R~publique italienne du 7 au 24 juin
1995 pour une Conference diplomatique pour I'adoption du projet de Convention d'UNIDROIT sur le retour
international des biens culturels vol~s ou illicitement exports,

CONVAINCUS de I'importance fondamentale de ]a protection du patrimoine culturel et des
(changes culturels pour promouvoir la comprehension entre les peuples, et de la diffusion de la culture
pour le bien-etre de I'humanit6 et le progr.s de la civilisation,

PROFONDEMENT PREOCCUPES par le trafic illicite des biens culturels et les dommages
irreparables qui en sont souvent la consequence, pour ces biens eux-memes comme pour le patrimoine
culturel des communautes nationales, tribales, autochtones ou autres et pour le patrimoine commun de
tous les peuples, et deplorant en particulier le pillage de sites archeologiques et la perle d'irremplagables
informations archeologiques, historiques et scientifiques qui en resulte,

DETERMINES A contribuer efficacement A la lutte contre le trafic illicite des biens culturels en
etablissant un corps minimum de regles juridiques communes aux fins de restitution et de retour des biens
culturels entre les Etats contractants, dans le but de favoriser la preservation et la protection du patrimoine
culturel dans I'interLt de tous,

SOULIGNANT que la presente Convention a pour objectif de faciliter la restitution et le retour
des biens culturels, et que la mise en place dans certains Etats de mecanismes, tels que I'indemnisation,
necessaires pour assurer la restitution ou le retour, n'implique pas que de telles mesures devraient etre
adoptees dans d'autres Etats,

AFFIRMANT que I'adoption des dispositions de la presente Convention pour I'avenir ne
constitue en aucune fa on une approbation ou une legitimation de tout trafic illicite intervenu avant son
entree en vigueur,

CONSCIENTS DU FAIT que la presente Convention n'apportera pas A elle seule une solution
aux problemes poses par le trafic illicite, mais qu'elle amorce un processus visant A renforcer la
cooperation culturelle internationale et A maintenir une juste place au commerce licite et aux accords
inter-etatiques dans les 6changes culturels,

RECONNAISSANT que la mise en oeuvre de la presente Convention devrait s'accompagner
d'autres mesures efficaces en faveur de la protection des biens culturels, telles que I'laboration et
I'utilisation de registres, la protection materielle des sites archeologiques et la cooperation technique,

RENDANT hommage A I'action accomplie par differents organismes pour proteger les biens
culturels, en particulier la Convention de I'UNESCO de 1970 relative au trafic illicite et I'6laboration de
codes de conduite dans le secteur prive,

ONT ADOPTE les dispositions suivantes:
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Text of the UNIDROIT Convention on Stolen or Illegally Exported Cultural Objects

CHAPTER I - SCOPE OF APPLICATION AND DEFINITION

Article 1

This Convention applies to claims of an international character for:

(a) the restitution of stolen cultural objects;

(b) the return of cultural objects removed from the territory of a Contracting State contrary
to its law regulating the export of.cultural objects for the purpose of protecting its
cultural heritage (hereinafter "illegally exported cultural objects").

Article 2

For the purposes of this Convention, cultural objects are those which, on religious or secular
grounds, are of importance for archaeology, prehistory, history, literature, art or science and belong to one
of the categories listed in the Annex to this Convention.

CHAPTER II - RESTITUTION OF STOLEN CULTURAL OBJECTS

Article 3

(1) The possessor of a cultural object which has been stolen shall return it.

(2) For the purposes of this Convention, a cultural object which has been unlawfully excavated or
lawfully excavated but unlawfully retained shall be considered stolen, when consistent with the law of the
State where the excavation took place.

(3) Any claim for restitution shall be brought within a period of three years from the time when
the claimant knew the location of the cultural object and the identity of its possessor, and in any case
within a period of fifty years from the time of the theft.

(4) However, a claim for restitution of a cultural object forming an integral part of an identified
monument or archaeological site, or belonging to a public, collection, shall not be subject to time
limitations other than a period of three years from the time when the claimant knew the location of the
cultural object and the identity of its possessor.

(5) Notwithstanding the provisions of the preceding paragraph, any Contracting State may declare
that a claim is subject to a time limitation of 75 years or such longer period as is provided in its law. A
claim made in another Contracting State for restitution of a cultural object displaced from a monument,
archaeological site or public collection in a Contracting State making such a declaration shall also be
subject to that time limitation.

(6) A declaration referred to -in the preceding paragraph shall be made at the time of signature,
ratification, acceptance, approval or accession.

(7) For the purposes of this Convention, a 'public collection" consists of a group of inventoried or

otherwise identified cultural objects owned by:

(a) a Contracting State

(b) a regional or local authority of a Contracting State;

(c) a religious institution in a Contracting State; or

(d) an institution that is established for an essentially cultural, educational or scientific purpose
in a Contracting State and is recognised in that State as serving the public interest.

(8) In addition, a claim for restitution of a sacred or communally important cultural object
belonging to and used by a tribal or indigenous community in a Contracting State as part of that
community's traditional or ritual use, shall be subject to the time limitation applicable to public
collections.
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Texte de la Convention d'UNIDROIT sur les biens culturels volds ou illicitement exportgs

CHAPITRE I - CHAMP D'APPLICATION ET DEFINITION

Article premier

La pr~sente Convention s'applique aux demandes A caract~re international:

a) de restitution de biens culturels voles;

b) de retour de biens culturels dLplacLs du territoire d'un Etat contractant en violation de
son droit r~glementant I'exportation de biens culturels en vue de prot6ger son
patrimoine culturel (ci-aprs d~nomm~s "biens culturels illicitement-export~s").

Article 2

Par biens culturels, au sens de la pr~sente Convention, on entend les biens qui, A titre
religieux ou profane, rev~tent une importance pour I'arch~ologie, la pr~histoire, l'histoire, la littrature,
I'art ou la science et qui appartiennent A I'une des categories 6numres dans I'annexe A la pr~sente
Convention.

CHAPITRE II - RESTITUTION DES BIENS CULTURELS VOLES

Article 3

1) Le possesseur d'un bien culture] vol6 doit le restituer.

2) Au sens de la pr6sente Convention un bien culturel issu de fouilles illicites ou licitement issu
de fouilles mais illicitement retenu est consid~r6 comme vol6 si cela est compatible avec le droit de I'Etat
o06 lesdites fouilles ont eu lieu.

3) Toute demande de restitution doit etre introduite dans un d~lai de trois ans A compter du moment
o6 le demandeur a connu l'endroit ob se trouvait le bien culturel et l'identits du possesseur et, dans tous les
cas, dans un d~lai de cinquante ans A compter du moment du vol.

4) ' Toutefois, une action en restitution d'un bien culturel faisant partie int~grante d'un monument
ou d'un site arch6ologique identifies, ou faisant partie d'une collection publique n'est soumise A aucun
d~lai de prescription autre que le d~lai de trois ans A compter du moment oo le demandeur a connu
'endroit o6 se trouvait le bien culturel et l'identit6 du possesseur.

5) Nonobstant les dispositions du paragraphe precedent, tout Etat contractant peut dclarer
qu'une action se prescrit dans un d~lai de 75 ans ou dans un d~lai plus long pr~vu par son droit. Une
action, intent~e dans un autre Etat contractant, en restitution d'un bien culturel dplacs d'un monument,
d'un site arch~ologique ou d'une collection publique situ6 dans un Etat contractant qui fait une telle
declaration, se prescrit 6galement dans le meme d~lai.

6) La declaration vis6e au paragraphe prcedent est faite au moment de la signature, de la
ratification, de 'acceptation, de 'approbation ou de l'adh~sion.

7) Par "collection publique", au sens de la pr~sente Convention, on entend tout ensemble de

biens culturels inventories ou autrement identifies appartenant A:

a) un Etat contractant;

b) une collectivit6 r~gionale ou locale d'un Etat contractant;

c) une institution religieuse situ~e dans un Etat contractant; ou

d) une institution 6tablie A des fins essentiellement culturelles, p~dagogiques ou scienti-
fiques dans un Etat contractant et reconnue dans cet Etat comme 6tant d'intret public.

8) En outre, 'action en restitution d'un bien culturel sacr6 ou revetant une importance collective
appartenant A, et utilis6 par, une communaut6 autochtone ou tribale dans un Etat contractant pour 'usage
traditionnel ou rituel de cette communaut6 est soumise au d~lai de prescription applicable aux collections
publiques.
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Text of the UNIDROIT Convention on Stolen or Illegally Exported Cultural Objects

Article 4

(1) The possessor of a stolen cultural object required to return it shall be entitled, at the time of its
restitution, to payment of fair and reasonable compensation provided that the possessor neither knew nor
ought reasonably to have known that the object was stolen and can prove that it exercised due diligence
when acquiring the object.

(2) Without prejudice to the right of the possessor to compensation referred to in the preceding
paragraph, reasonable efforts shall be made to have the person who transferred the cultural object to the
possessor, or any prior transferor, pay the compensation where to do so would be consistent with the law
of the State in which the claim is brought.

(3) Payment of compensation to the possessor by the claimant, when this is required, shall be
without prejudice to the right of the claimant to recover it from any other person.

(4) In determining whether the possessor exercised due diligence, regard shall be had to all the
circumstances of the acquisition, including the character of the parties, the price paid, whether the
possessor consulted any reasonably accessible register of stolen cultural objects, and any other relevant
information and documentation which it could reasonably have obtained, and whether the possessor
consulted accessible agencies or took any other step that a reasonable person would have taken in the
circumstances.

(5) The possessor shall not be in a more favourable position than the person from whom it
acquired the cultural object by inheritance or otherwise gratuitously.

CHAPTER III - RETURN OF ILLEGALLY EXPORTED CULTURAL OBJECTS

Article 5

(1) A Contracting State may request the court or other competent authority of another Contracting
State to order the return of a cultural object illegally exported from the territory of the requesting State.

(2) A cultural object which has been temporarily exported from the territory of the requesting
State, for purposes such as exhibition, research or restoration, under a permit issued according to its law
regulating its export for the purpose of protecting its cultural heritage and not returned in accordance with
the terms of that permit shall be deemed to have been illegally exported.

(3) The court or other competent authority of the State addressed shall order the return of an
illegally exported cultural object if the requesting State establishes that the removal of the object from its
territory significantly impairs one or more of the following interests:

(a) the physical preservation of the object or of its context;

(b) ' the integrity of a complex object;

(c) the preservation of information of, for example, a scientific or historical character;

(d) the traditional or ritual use of the object by a tribal or indigenous community,

or establishes that the object is of significant cultural importance for the requesting State.

(4) Any request made under paragraph I of this article shall contain or be accompanied by such
information of a factual or legal nature as may assist the court or other competent authority of the State
addressed in determining whether the requirements of paragraphs I to 3 have been met.

(5) Any request for return shall be brought within a period of three years from the time when the
requesting State knew the location of the cultural object and the identity of its possessor, and in any case
within a period of fifty years from the date of the export or from the date on which the object should have
been returned under a permit referred to in paragraph 2 of this article.
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Texte de la Convention d'UNIDROIT sur les biens culturels vol6s ou illicitement export6s

Article 4

1) Le possesseur d'un bien culturel vol6, qui dolf le restituer, a droit au paiement, au moment de
sa restitution, d'une indemnit6 6quitable A condition qu'il n'ait pas su ou do raisonnablement savoir que le
bien 6tait vol6 et qu'il puisse prouver avoir agi avec la diligence requise lors de I'acquisition.

2) Sans porter atteinte au droit du possesseur A indemnisation vis6 au paragraphe precedent, des
efforts raisonnables sont faits afin que la personne qui a transf~r6 le bien culturel au possesseur, ou tout
autre c~dant ant6rieur, paie l'indemnit6 Iorsque cela est conforme au droit de I'Etat dans lequel la
demande est introduite.

3) Le paiement de I'indemnit6 au possesseur par le demandeur, lorsque cela est exig6, ne porte
pas atteinte au droit du demandeur d'en r~clamer le remboursement une autre personne.

4) Pour determiner si le possesseur a agi avec la diligence requise, il sera tenu compte de toutes
les circonstances de I'acquisition, notamment de la qualit6 des parties, du prix pay6, de la consultation par
le possesseur de tout registre relatif aux biens culturels vol6s raisonnablement accessible et de toute autre
information et documentation pertinentes qu'il aurait pu raisonnablement obtenir et de la consultation
d'organismes auxquels il pouvait avoir accs ou de toute autre d~m'arche qu'une personne raisonnable
aurait entreprise dans les mmes circonstances:

5) Le possesseur ne peut b~n~ficier d'un statut plus favorable que celui de la personne dont il a
acquis le bien culturel par h~ritage ou autrement A titre gratuit.

CHAPITRE III - RETOUR DES BIENS CULTURELS ILLICITEMENT EXPORTES

Article 5

1) Un Etat contractant peut demander au tribunal ou A toute autre autoMit comp~tente d'un autre
Etat contractant d'ordonner le retour d'un bien culturel illicitement export6 du territoire de I'Etat requ~rant.

2) Un bien culturel, export6 temporairement du territoire de l'Etat requ~rant, notamment A des
fins d'exposition, de recherche ou de restauration, en vertu d'une autorisation d~livr~e selon son droit
r~glementant 'exportation de biens culturels en vue de prot~ger son patrimoine culturel et qui n'a pas 6t6
retourn6 conform~ment aux termes de cette autorisation, est r~puts avoir &6 illicitement export6.

3) Le tribunal ou toute autre autorit6 comp~tente de I'Etat requis ordonne le retour du bien
culturel lorsque I'Etat requ~rant 6tablit que I'exportation du bien porte une atteinte significative A I'un ou
'autre des intsrts suivants:

a) la conservation mat~rielle du bien ou de son contexte;

b) l'int6grit6 d'un bien complexe;

c) la conservation de 'informati'on, notamment de nature scientifique ou historique,
relative au bien;

d) 'usage traditionnel ou rituel du bien par une communaut6 autochtone ou tribale,

ou 6tablit que le bien revit pour lui une importance culturelle significative.

4) Toute demande introduite en vertu du paragraphe I du present article doit etre accompagn~e
de toute information de fait ou de droit permettant au tribunal ou A l'autorit comp~tente de l'Etat requis
de determiner si les conditions des paragraphes 1 A 3 sont remplies.

5) Toute demande de retour doit Ltre introduite dans un dslai de trois ans A compter du moment
oO l'Etat requ~rant a connu l'endroit oO se trouvait le bien culturel et l'identit6 du possesseur et, dans tous
les cas, dans un d~lai de cinquante ans A compter de la date de l'exportation ou de la date A laquelle le
bien aurait do itre retourn6 en vertu d'une autorisation vis~e au paragraphe 2 du present article.
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Texte de la Convention d'UNIDROIT sur les biens culturels vols ou illicitement export6s

Article 6

1) Le possesseur d'un bien culturel qui a acquis ce bien apr~s que celui-ci a 6t6 illicitement
export6 a droit, au moment de son retour, au paiement par l'Etat requ~rant d'une indemnit6 6quitable,
sous reserve que le possesseur n'ait pas su ou dO raisonnablement savoir, au moment de l'acquisition, que
le bien avait &6 illicitement export6.

2) Pour determiner si le possesseur a su ou aurait dO raisonnablement savoir que le bien culturel
a 6t6 illicitement export6, il sera tenu compte des circonstances de l'acquisition, notamment du d~faut du
certificat d'exportation requis en vertu du droit de l'Etat requ~rant.

3) Au lieu de l'indemnit6 et en accord avec l'Etat requ~rant, le possesseur qui doit retourner le
bien culturel sur le territoire de cet Etat, peut decider:

a) de rester propri~taire du bien; ou

b) d'en transf~rer la propriet6, A titre on~reux ou gratuit, A une personne de son choix
r~sidant dans l'Etat requ~rant et pr~sentant les garanties ncessaires.

4) Les d~penses dcoulant du retour du bien culturel conform~ment au present article incombent A
l'Etat requ6rant, sans prejudice du droit de celui-ci de se faire rembourser les frais par toute autre personne.

5) Le possesseur ne peut ben~ficier d'un statut plus favorable que celui de la personne dont il a
acquis le bien culturel par hritage ou autrement titre gratuit.

Article 7

1) Les dispositions du present Chapitre ne s'appliquent pas lorsque:

a) l'exportation du bien culturel n'est plus illicite au moment oO le retour est demands; ou

b) le bien a &6 export6 du vivant de la personne qui I'a cr6 ou au cours d'une p~riode de
cinquante ans apr~s le d~c~s de cette personne.

2) Nonobstant les dispositions de l'alin~a b) du paragraphe prcedent, les dispositions du present
Chapitre s'appliquent lorsque le bien culturel a &6 cr6 par un membre ou des membres d'une
communaut6 autochtone ou tribale pour l'usage traditionnel ou rituel de cette communaut6 et que le bien
doit etre retourn6 A cette communaute.

CHAPITRE IV - DISPOSITIONS GENERALES

Article 8

I) Une demande fondee sur les Chapitres II ou III peut etre introduite devant les tribunaux ou
toutes autres autorites competentes de l'Etat contractant o6 se trouve le bien culturel, ainsi que devant les
tribunaux ou autres autorites competentes qui peuvent connaitre du litige en vertu des r6gles en vigueur
dans les Etats contractants.

2) Les parties peuvent convenir de soumettre leur litige soit A un tribunal ou une autre autorite
competente, soit A l'arbitrage.

3) Les mesures provisoires ou conservatoires prevues par la loi de l'Etat contractant o6 se trouve
le bien peuvent etre mises en oeuvre meme si la demande au fond de restitution ou de retour du bien est
portee devant les tribunaux ou toutes autres autorit6s competentes d'un autre Etat contractant.

Article 9

1) La presente Convention n'empche pas un Etat contractant d'appliquer toutes regles plus
favorables A la restitution ou au retour des biens culturels voles ou illicitement exportes que celles prevues
par la presente Convention.

2) Le present article ne doit pas etre interprete comme creant une obligation de reconnaitre ou de
donner force executoire A une decision d'un tribunal ou de toute autre autorite competente d'un autre Etat
contractant qui s'ecarte des dispositions de la presente Convention.
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Text of the UNIDROIT Convention on Stolen or Illegally Exported Cultural Objects

Article 10

(1) The provisions of Chapter II shall apply only in respect of a cultural object that is stolen after
this Convention enters into force in respect of the State where the claim is brought, provided that:

(a) the object was stolen from the territory of a Contracting State after the entry into force of
this Convention for that State; or

(b) the object is located in a Contracting State after the entry into force of the Convention
for that State.

(2) The provisions of Chapter III shall apply only in respect of a cultural object that is illegally
exported after this Convention enters into force for the requesting State as well as the State where the
request is brought.

(3) This Convention does not in any way legitimise any illegal transaction of whatever nature
which has taken place before the entry into force of this Convention or which is excluded under
paragraphs (1) or (2) of this article, nor limit any right of a State or other person to make a claim under
remedies available outside the framework of this Convention for the restitution or return of a cultural
object stolen or illegally exported before the entry into force of this Convention.

CHAPTER V - FINAL PROVISIONS

Article 11

(1) This Convention is open for signature ai the concluding meeting of the Diplomatic Conference
for the adoption of the draft Unidroit Convention on the International Return of Stolen or Illegally Exported
Cultural, Objects and will remain open for signature by all States at Rome until 30 June 1996.

(2) This Convention is subject to ratification, acceptance or approval by States which have
signed it.

(3) This Convention is open for accession by all States which are not signatory States as from the
date it. is open for signature.

(4) Ratification, acceptance, approval or accession is subject to the deposit of a formal instrument
to that effect with the depositary.

Article 12

(1) This Convention shall enter into force on the first day of the sixth month following the date of
deposit of the fifth instrument of ratification, acceptance, approval or accession.

(2) For each State that ratifies, accepts, approves or accedes to this Convention after the deposit of
the fifth instrument of ratification, acceptance, approval or accession, this Convention shall enter into force
in respect of that State on the first day of the sixth month following the date of deposit of its instrument of
ratification, acceptance, approval or accession.

Article 13

(1) This Convention does not affect any international instrument by which any Contracting State is
legally bound and which contains provisions on matters governed by this Convention, unless a contrary
declaration is made by the States bound by such instrument.

(2) Any Contracting State may enter into agreements with one or more Contracting States, with a
view to improving the application of this Convention in their mutual relations. The States which have
concluded such an agreement shall transmit a copy to the depositary.

(3) In their relations with each other, Contracting States which are Members of organisations of
economic integration or regional bodies may declare that they will apply the internal rules of these
organisations or bodies and will not therefore apply as between these States the provisions of this
Convention the scope of application of which coincides with that of those rules.
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Texte de la Convention d'UNDROIT sur les biens cuhurels vol6s ou illicitement export6s

Article 10

1) Les dispositions du Chapitre II s'appliquent un bien culturel qui a sts voI6 apr~s 'entr~e en
vigueur de la pr6sente Convention A I'6gard de l'Etat o6 la demande est introduite, sous reserve que:

a) le bien ait &ts vol6 sur le territoire d'un Etat contractant apr~s l'entr~e en vigueur de la
pr~sente Convention l'6gard de cet Etat; ou

b) le bien se trouve dans un Etat contractant apr~s l'entr6e en vigueur de la pr~sente
Convention A I'6gard de cet Etat.

2) Les dispositions du Chapitre III ne s'appliquent qu'A un bien culturel illicitement export6 aprs
l'entr6e en vigueur de la Convention A l'6gard de l'Etat requ6rant ainsi que de l'Etat ot la demande est
introduite.

3) La prCsente Convention ne l~gitime aucunement 6ne operation illicite de quelque nature
qu'elle soit qui a eu lieu avant l'entr~e en vigueur de la pr6sente Convention ou A laquelle l'application de
celle-ci est exclue par les paragraphes 1) ou 2) du present article, ni ne limite le droit d'un Etat ou d'une
autre personne d'intenter, en dehors du cadre de ]a pr6sente Convention, une action en restitution ou
retour d'un bien culturel vole ou illicitement export6 avant l'entr~e en vigueur de la pr~sente Convention.

CHAPITRE V - DISPOSITIONS FINALES

Article 11

1) La pr~sente Convention sera ouverte A la signature A ]a seance de cl6ture de. la Conference diplo-
matique pour l'adoption du projet de Convention d'UNIDROIT sur le retour international des biens culturels
vol6s ou illicitement export~s et restera ouverte b la signature de tous les Etats A Rome jusqu'au 30 juin 1996.

2) La pr6sente Convention est sujette A ratification, acceptation ou approbation par les Etats qui
l'ont sign6e.

3) La pr~sente Convention sera ouverte A I'adh~sion de tous les Etats qui ne sont pas signataires,
A partir de la date A laquelle elle sera ouverte A la Signature.

4) La ratification, 'acceptation, I'approbation ou I'adh~sion sont soumises au d~p~t d'un
instrument en bonne et due forme A cet effet aupr s du d~positaire.

Article 12

1) La pr~sente Convention entre en vigueur le premier jour du sixi~me mois suivant la date du
d6p6t du cinquiLme instrument de ratification, d'acceptation, d'approbation ou d'adhssion.

2) Pour tout Etat qui ratifie, accepte ou approuve la pr6sente Convention ou y adhere aprs le d~p6t
du cinqui~me instrument de ratification, d'acceptation, d'approbation ou d'adh~sion, la Convention entre en
vigueur A I'6gard de cet Etat le premier jour du sixi~me mois suivant la date du d6p~t de I'instrument de
ratification, d'acceptation, d'approbation ou d'adh~sion.

Article 13

1) La pr~sente Convention ne d6roge pas aux instruments internationaux par lesquels un Etat
contractant est juridiquement li6 et qui contiennent des dispositions sur les matires r~gl~es par la pr6sente
Convention, A moins qu'une dclaration contraire ne soit faite par les Etats lies par de tels instruments.

2) Tout Etat contractant pourra conclure avec un ou plusieurs Etats contractants des accords en vue
de favoriser I'application de la pr~sente Convention dans leurs rapports r6ciproques. Les Etats qui auront
conclu de tels accords en transmettront une copie au d6positaire.

3) Dans leurs relations mutuelles, les Etats contractants membres d'organisations d'intsgration
6conomique ou d'entit~s r~gionales peuvent d~clarer qu'ils appliquent les r~gles internes de ces
organisations ou entit~s et n'appliquent donc pas dans ces relations les dispositions de la pr~sente
Convention dont le champ d'application coincide avec celui de ces r~gles.
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Text of the UNIDROIT Convention on Stolen or Illegally Exported Cultural Objects

Article 14

(1) If a Contracting State has two or more territorial units, whether or not possessing different
systems of law applicable in relation to the matters dealt with in this Convention, it may, at the time of
signature or of the deposit of its instrument of ratification, acceptance, approval or accession, declare that
this Convention is to extend to all its territorial units or only to one or more of them, and may substitute for
its declaration another declaration at any time.

(2) These declarations are to be notified to the depositary and are to state expressly the territorial
units to which the Convention extends.

(3) If, by virtue of a declaration under this article, this Convention extends to one or more but not
all of the territorial units of a Contracting State, the reference to:

(a) the territory of a Contracting State in Article 1 shall be construed as referring to the
territory of a territorial unit of that State;

(b) a court or other competent authority of the Contracting State or of the State addressed
,shall be construed as referring to the court or other competent authority of a territorial
unit of that State;

(c) the Contracting State where the cultural object is located in Article 8 (1) shall be
construed as referring to the territorial unit of that State where the object is located;

(d)' the law of the Contracting State where the object is located in Article 8 (3) shall be
construed as referring to the law of the territorial unit of that State where the object is
located; and

(e) a Contracting State in Article 9 shall be construed as referring to a territorial unit of that
State.

(4) If a Contracting State makes no declaration under paragraph 1 of this article, this Convention is
to extend to all territorial units of that State.

Article 15

(1) Declarations made under this Convention at the time of signature are subject to confirmation
upon ratification, acceptance or approval.

(2) Declarations and confirmations of declarations are to be in writing and to be formally notified
to the depositary.

(3) A declaration shall take effect simultaneously with the entry into force of this Convention in
respect of the State concerned. However, a declaration of which the depositary receives formal notification
after such entry into force shall take effect on the first day of the sixth month following the date of its
deposit with the depositary.

(4) Any State which makes a declaration under this Convention may withdraw it at any time by a
formal notification in writing addressed to the depositary. Such withdrawal shall take effect on the first day
of the sixth month following the date of the deposit of the notification.

Article 16

(1) Each Contracting State shall at the time of signature, ratification, acceptance, approval or
accession, declare that claims for the restitution, or requests for the return, of cultural objects brought by a
State under Article 8 may be submitted to it under one or more of the following procedures:

(a) directly to the courts or other competent authorities of the declaring State;

(b) through an authority or authorities designated by that State to receive such claims or
requests and to forward them to the courts or other competent authorities of that State;

(c) through diplomatic or consular channels.

(2) Each Contracting State may also designate the courts or other authorities competent to order
the restitution or return of cultural objects under the provisions of Chapters II and Ill.
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Article 14

1) Tout Etat contractant qui comprend deux ou plusieurs unit6s territoriales, qu'elles posscdent ou
non des syst~mes de droit diff~rents applicables dans les mati~res r~gies par la pr~sente Convention, pourra, au
moment de la signature ou du d~p6t des instruments de ratification, d'acceptation, d'approbation ou
d'adh~sion, d~clarer que la pr~sente Convention s'appliquera A toutes ses unites territoriales ou seulement A
l'une ou plusieurs d'entre elles et pourra A tout moment substituer A cette declaration une nouvelle
d~claration.

2) Ces d~clarations seront notifi~es au d~positaire et d~signeront express~ment les unites
territoriales auxquelles la Convention s'applique.

3) Si en vertu d'une declaration faite conform~ment au present article, la pr~sente Convention
s'applique A I'une ou plusieurs des unites territoriales d'un Etat contractant, mais non pas A toutes, la
r~f~rence:

a) au territoire d'un Etat contractant A 'article premier vise le territoire d'une unit6
territoriale de cet Etat;

b) au tribunal ou A une autre autorit6 comptente de I'Etat contractant ou de I'Etat requis
vise le tribunal ou I'autre autorit6 comp~tente d'une unit6 territoriale de cet Etat;

c) A I'Etat contractant o6 se trouve le bien culturel au paragraphe I de I'article 8 vise
I'unit6 territoriale de cet Etat oO se trouve le bien;

d) A la loi de I'Etat contractant oO se trouve le bien au paragraphe 3 de 'article 8 vise la loi
de l'units territoriale de cet Etat o6 se trouve le bien; et

e) A un Etat contractant A 'article 9 vise une unite territoriale de cet Etat.

4) Si un Etat contractant ne fait pas de d~claration en vertu du paragraphe 1 du present article, la

pr~sente Convention s'appliquera A 'ensemble du territoire de cet Etat.

Article 15

1) Les declarations faites en vertu de la pr~sente Convention lors de la signature sont sujettes A
confirmation lors de la ratification, de I'acceptation ou de 'approbation.

2) Les declarations, et la confirmation des d~clarations, seront faites par 6crit et formellement
notifi~es au d~positaire.

3) Les declarations prendront effet A la date de 'entr~e en vigueur de la pr~sente Convention A
I'sgard de I'Etat dclarant. Cependant, les dclarations dont le d~positaire aura re u notification formelle
apr~s cette date prendront effet le premier jour du sixiLme mois suivant la date de leur d~p6t aupr s du
dcpositaire.

4) Tout Etat qui fait une d6claration en vertu de la pr~sente Convention peut A tout moment la
retirer par une notification formelle adress~e par 6crit au d~positaire. Ce retrait prendra effet le premier jour
du sixi~me mois suivant la date de d~p~t de la notification.

Article 16

1) Tout Etat contractant devra, au moment de la signature, de la ratification, de 'acceptation, de
I'approbation ou de I'adh~sion, declarer que les demandes de retour ou de restitution de biens culturels
introduites par un Etat en vertu de 'article 8 peuvent lui etre soumises selon une ou plusieurs des
procedures suivantes:

a) directement aupr~s des tribunaux ou autres autorit~s comp~tentes de I'Etat dclarant;

b) par le biais d'une ou plusieurs autorit~s d~signes par cet Etat pour recevoir de telles
demandes et les transmettre aux tribunaux ou autres autorit~s comp~tentes de cet Etat;

c) par les voies diplomatiques ou consulaires.
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(3) Declarations made under paragraphs 1 and 2 of this article may be modified at any time by a
new declaration.

(4) The provisions of paragraphs 1 to 3 of this article do not affect bilateral or multilateral
agreements on judicial assistance in respect of civil and commercial matters that may exist between
Contracting States.

Article 17

Each Contracting State shall, no later than six months following the date of deposit of its
instrument of ratification, acceptance, approval or accession, provide the depositary with written
information in one of the official languages of the Convention concerning the legislation regulating the
export of its cultural objects. This information shall be updated from time to time as appropriate.

Article 18

No reservations are permitted except those expressly authorised in this Convention.

Article 19

(1) This Convention may be denounced by any State Party, at any time after the date on which it
enters into force for that State, by the deposit of an instrument to that effect with the depositary.

(2) A denunciation shall take effect on the first day of the sixth month following the deposit of the
instrument of. denunciation with the depositary. Where a longer period for the denunciation to take effect
is specified in the instrument of denunciation it shall take effect upon the expiration of such longer period
after its deposit with the depositary.

(3) Notwithstanding such a denunciation, this Convention shall nevertheless apply to a claim for
restitution or a request for return of a cultural object submitted prior to the date on which the denunciation
takes effect.

Article 20

The President of the International Institute for the Unification of Private Law (Unidroit) may at
regular intervals, or at any time at the request of five Contracting States, convene a special committee in
order to review the practical operation of this Convention.

Article 21

(1) This Convention shall be deposited with the Government of the Italian Republic.

(2) The Government of the Italian Republic shall:

(a) inform all States which have signed or acceded to this Convention and the President of
the International Institute for the Unification of Private Law (Unidroit) of:

(i) each new signature or deposit of an instrument of ratification, acceptance,
approval or accession, together with the date thereof;

(ii) each declaration made in accordance with this Convention;

(iii) the withdrawal of any declaration;

(iv) the date of entry into force of this Convention;

(v) the agreements referred to in Article 13;

(vi) the deposit of an instrument of denunciation of this Convention together with the
date of its deposit and the date on which it takes effect;

(b) transmit certified true copies of this Convention to all signatory States, to all States
acceding to the Convention and to the President of the International Institute for the
Unification of Private Law (Unidroit);

(c) perform such other functions customary for depositaries.
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3) Une d~claration faite en vertu des paragraphes 1 et 2 du present article peut tre modifi~e A
tout moment par une nouvelle declaration.

4) Les dispositions des paragraphes 1 A 3 du present article ne d~rogent pas aux dispositions des
accords bilat~raux et multilat~raux d'entraide judiciaire dans les matieres civiles et commerciales qui
pourraient exister entre des Etats contractants.

Article 17

Tout Etat contractant, dans un d~lai de six mois suivant la date du d~pot de son instrument de
ratification, d'acceptation, d'approbation ou d'adh~sion, remet au d~positaire une information 6crite dans
une des langues officielles de la Convention concernant la I6gislation r~glementant 'exportation de biens
culturels. Cette information sera mise A jour p~riodiquement, s'il y a lieu.

Article 18

Aucune reserve n'est admise hormis celles qui sont express~ment autoris~es par la pr~sente
Convention.

Article 19

1) La pr~sente Convention peut tre d~nonc~e par l'un quelconque des Etats parties A tout
moment A compter de la date A laquelle elle entre en vigueur A l'gard de cet Etat par le depOt d'un
instrument A cet effet aupr~s du d~positaire.

2) Une d~nonciation prend effet le premier jour du sixi me mois suivant la date du depOt de
'instrument de d~nonciation aupr~s du d~positaire. Lorsqu'une p~riode plus longue pour la prise d'effet de
la d~nonciation est sp~cifie dans 'instrument de d~nonciation, celle-ci prend effet A 'expiration de la
p~riode en question apr~s le depOt de l'instrument de d~nonciation aupr~s du d~positaire.

3) Nonobstant une telle d~nonciation, la pr~sente Convention demeurera applicable A toute
demande de restitution ou de retour d'un bien culturel introduite avant la date A laquelle cette
d~nonciation prend effet.

Article 20

Le President de 'Institut international pour l'unification du droit priv6 (UNIDROIT) peut
convoquer, p~riodiquement ou A la demande de cinq Etats contractants, un comit6 special afin d'examiner
le fonctionnement pratique de la pr~sente Convention.

Article 21

1) La pr~sente Convention sera d~pos~e aupr~s du Gouvernement de la RLpublique italienne.

2) Le Gouvernement de la R~publique italienne:

a) informe tous les Etats qui ont sign6 la pr~sente Convention ou qui y ont adh~r6 et le
President de l'Institut international pour 'unification du droit priv6 (UNIDROIT):

i) de toute signature nouvelle ou de tout d~p6t d'instrument de ratification,
d'acceptation, d'approbation ou d'adh~sion et de la date A laquelle cette signature
ou ce dp6ot sont intervenus;

ii) de toute declaration, effectu~e en vertu des dispositions de la pr~sente Convention;

iii) du retrait de toute declaration;
iv) de la date d'entr~e en vigueur de la pr~sente Convention;

v) des accords vis~s 'article 13;

vi) du depOt de tout instrument de d~nonciation de la pr~sente Convention, ainsi que
de la date A laquelle ce d~pOt est intervenu et de la date A laquelle la
d~nonciation prend effet;

b) transmet des copies certifi~es de la pr~sente Convention A tous les Etats signataires et A
tous les Etats qui y adherent, et au President de I'Institut international pour I'unification
du droit priv6 (UNIDROIT);

c) accomplit toute autre fonction qui incombe habituellement aux d~positaires.
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IN WITNESS WHEREOF the undersigned plenipotentiaries, being duly authorised, have signed
this Convention.

DONE at Rome, this twenty-fourth day of June, one thousand nine hundred and ninety-five, in
a single original, in the English and French languages, both texts being equally authentic.

Annex to the Convention

(a) Rare collections and specimens of fauna, flora, minerals and anatomy, and objects of
palaeontological interest;

(b) property relating to history, including the history of science and technology and military and social
histoy, to the life of national leaders, thinkers, scientists and artists and to events of national
importance;

(c) products of archaeological excavations (including regular and clandestine) or of archaeological
discoveries;

(d) elements of artistic or historical monuments or archaeological sites which have been dismembered;

(e) antiquities more than one hundred years old, such as inscriptions, coins and engraved seals;

(f) objects of ethnological interest;

(g) property of artistic interest, such as:

(i) pictures, paintings and drawings produced entirely by hand on any support and in any
material (excluding industrial designs and manufactured articles decorated by hand);

(ii) original works of statuary art and sculpture in any material;

(iii) original engravings, prints and lithographs;

(iv) original artistic assemblages and montages in any material;

(h) rare manuscripts and incunabula, old books, documents and publications of special interest
(historical, artistic, scientific, literary, etc.) singly or in collections;

(i) postage, revenue and similar stamps, singly or in collections;

(j) archives, including sound, photographic and cinematographic archives;

(k) articles of furniture more than one hundred years old and old musical instruments.
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EN FOI DE QUOI les pl~nipotentiaires soussign~s, dOment autoris6s, ont sign6 la pr~sente
Convention.

FAIT A Rome, le vingt-quatre juin mil neuf cent quatre-vingt-quinze, en un seul original, en
langues anglaise et frangaise, les deux textes faisant 6galement foi.

Annexe A la Convention

a. Collections et specimens rares de .zoologie, de botanique, de min~ralogie et d'anatomie; objets

pr~sentant un int&t pal~ontologique;

b. Les biens concernant 'histoire, y compris 'histoire des sciences et des techniques, I'histoire militaire
et sociale ainsi que la vie des dirigeants, penseurs, savants et artistes nationaux, et les Lvnements
d'importance nationale;

c. Le produit des fouilles arch6ologiques (r~gulires et clandestines) et des d6couvertes arch~ologiques;
d. Les 6lments provenant du d~membrement de monuments artistiques ou historiques et des sites

arch~ologiques;

e. Objets d'antiquit6 ayant plus de cent ans d'age, tels qu'inscriptions, monnaies et sceaux graves;

f. Le materiel ethnologique;

g. Les biens d'int~rLt artistique tels que:
(i) Tableaux, peintures et dessins faits entirement ; la main sur tout support et en toutes mati~res

(A 'exclusion des dessins industriels et des articles manufactures ; la main);
(ii) Productions originales de 'art statuaire et de la sc'ulpture, en toutes matires;
(iii) Gravures, estampes et lithographiesoriginales; .
(iv) Assemblages et montages artistiques originaux, en toutes mati res;

h. Manuscrits rares et incunables, livres, documents et publications anciens d'intrLt special
(historique, artistique, scientifique, litt~raire, etc.) isol~s ou en collections;

i. Timbres-poste, timbres fiscaux et analogues, isol~s ou en collections;
j. Archives, y compris les archives phonographiques, photographiques et cin~matographiques;
k. Objets d'ameublement ayant plus de cent ans d'age et instruments de musique anciens.
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Article 6
(1) The possessor of a cultural object who acquired the object after it was illegally exported shall

be entitled, at the time of its return, to payment by the requesting State of fair and reasonable
compensation, provided that the possessor neither knew nor ought reasonably to have known at the time
of acquisition that the object had been illegally exported.

(2) In determining whether the possessor knew or ought reasonably to have known that the
cultural object had been illegally exported, regard shall be had to the circumstances of the acquisition,
including the absence of an export certificate required under the law of the requesting State.

(3) Instead of compensation, and in agreement with the requesting State, the possessor required to
return the cultural object to that State, may decide:

(a) to retain ownership of the object; or
(b) to transfer ownership against payment or gratuitously to a person of its choice residing

in the requesting State who provides the necessary guarantees.
(4) The cost of returning the cultural object in accordance with this article shall be borne by the

requesting State, without prejudice to the right of that State to recover costs from any other person.
(5) The possessor shall not be in a more favourable position than the person from whom it

acquired the cultural object by inheritance or otherwise gratuitously.

Article 7
(1) The provisions of this Chapter shall not apply where:

(a) the export of a cultural object is no longer illegal at the time at which the return is
requested; or

(b) the object was exported during the lifetime of the person who created it or within a
period of fifty years following the death of that person.

(2) Notwithstanding the provisions of sub-paragraph (b) of the preceding paragraph, the provisions
of this Chapter shall apply where a cultural object was made by a member or members of a tribal or
indigenous community for tradiiional or ritual, use by that community and the object will be returned to
that community.

CHAPTER IV - GENERAL PROVISIONS

Article 8
(1) A claim under Chapter II and a request under Chapter III may be brought before the courts or

other competent authorities of the Contracting State where the cultural object is located, in addition to the
courts or other competent authorities otherwise having jurisdiction under the rules in force in Contracting
States.

(2) The parties may agree to submit the dispute to any court or other competent authority or to
arbitration.

(3) Resort may be had to the provisional, including protective, measures available under the law
of the Contracting State where the object is located even when the claim for restitution or request for
return of the object is brought before the courts or other competent authorities of another Contracting
State.

Article 9
(1) Nothing in. this Convention shall prevent a Contracting State from applying any rules more

favourable to the restitution or the return of stolen or illegally exported cultural objects than provided for
by this Convention.
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