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Abstract

Ongoing high profile litigation in Europe and thenitéd States against museum officials and art
dealers reveals that the illicit trade in cultunatitage is flourishing rather than abating. Iratlic the
disparity between the failure of states to sigriaand implement certain multilateral agreementsd, a
escalating cultural loss is particularly significam the Mediterranean region, because of the @lltu
wealth located in the Mediterranean Sea and thatdes which surround it.

This working paper focuses on evolving multilaterefforts and national responses in the
Mediterranean region to control the illicit trashedultural heritage, particularly underwater heyétalt
identifies areas of policy and law reform to enege the uptake and implementation of existing
multilateral instruments and the creation of reglomitiatives to curb the illicit traffic of cultal
objects.

The collected contributions fall into four discdriei categories. The first part contains a paper
prepared by Francesco Francioni and myself andeseag a backgrounder outlining the current
international and European legal protection affdrdeltural objects excavated from the earth and
seabed.

Part 1l focuses specifically on the protection ofdarwater cultural heritage. Jeanne-Marie
Panayotopoulos examines the legal regimes estatllishder the UN Convention on the Law of the
Sea and the specialist instrument, the UNESCO Guioreon the Protection of Underwater Cultural
Heritage. Amy Strecker provides detailed analydishe shortcoming of existing legal protections
with reference to the ‘Black Swan’ case. Tullio $&azwi rounds off this section by considering
national perspectives, with particular referenctheltalian experience.

Part Il broadens the scope of potential legal gotidn to other specialist international law regime
Valentina Vadi critically examines law applicable the recovery of shipwrecks under the law of
salvage and law of finds, UNCLOS and the Underwé&teritage Convention. Federico Lenzerini
details the possibilities of the World Heritage @ention in the control of the illicit traffic of dwral
objects. Sana Ouechtati extends these concerrsetarea of international trade law through her
exploration of the Convention on the Protection a@hmotion of the Diversity of Cultural
Expressions.

Part 1V, the final part, emphasizes the ever-pregiifficulties in facilitating the return of illici
removed cultural objects through existing legatrimments. Andrzej Jakubowski provides a private
international law perspective by focussing on tl®95L UNIDROIT Convention and EC Directive
93/7. Alessandro Chechi analyses the operationlatebal agreements, encouraged under the 1970
UNESCO Convention, with particular reference to éltesting agreements between the United States
and ltaly, and ltaly and Libya for the return oethWenus of Cyrene’. Robert Peters explores the
potential of alternative, ‘creative’ modes of regog restitution claims including the recent retan

the Axum obelisk to Ethiopia.

Keywords

European law - fundamental/human rights - free mu@ - international agreements - regional
policy - trade policy - Mediterranean, law
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Legal Protection of Cultural Objects in the Mediteranean Region: An Overview

Ana Filipa VrdoljakK and Francesco Francioni

Abstract

Recent civil and criminal litigation brought in U.8nd European courts against officials of leading
museums and art dealers has revealed that illegatking from the Mediterranean region is far mor
significant than previously thought. This ongoinigightion also highlights the dire need for
reassessment, implementation and coordinationitidtimes at the national and supranational letels
control this illegal trade. Most Mediterranean cii@s are state parties to the 1970 UNESCO
Convention and the First Protocol of the 1954 Ha@amvention for the Protection of Cultural
Property in the Event of Armed Conflict (1954 Hagasotocol). Significantly, however, in the
Mediterranean region this trend is not replicatadrespect of the 1995 UNIDROIT and 2001
Underwater Heritage Conventions.

This paper serves as a backgrounder by analysinddaielopment of international law concerning the
trade of cultural objects illicitly excavated fraime earth or seabed. It is divided into two paife
first section examines the main international unstents relating to the protection and control & th
movement of cultural objects, either directly odinectly, which are of relevance to the protectadn
the heritage of the Mediterranean region. The rscgection examines the potential of European
Community (EC) policies and agreements betweenBimopean Union (EU) and Mediterranean
Partner Countries (MPC) covering cultural cooperaind human rights to curb this illicit trade.

By analysing the positives and negatives of exgsiimernational and regional schemes, the paper
outlines lessons for the Mediterranean region.

Keywords

European law - fundamental/human rights - free moa@ of goods - international agreements -
regional policy - trade policy - Mediterranean fuatal goods - international law
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1.

Legal Protection of Cultural Objects in the Meditnean Region: An Overview

Introduction

The true scale of the contemporary illicit tradecwitural objects by its nature is not able to be
properly quantified. However, there is increasawvgareness of the link between this trade and the
drug and arms trade, corruption and money laungériRecent civil and criminal litigation brought in
U.S. and European courts against officials of legahuseums and art dealers has revealed thatlillega
trafficking from the Mediterranean region is far mosignificant than previously thoughtThis
ongoing litigation also highlights the dire need feassessment, implementation and coordination of
initiatives at the national and supranational Iswelcontrol this illegal traffic.

Specialist international organisations, like UNES@@ International Council of Museums (ICOM),
Interpol, and the World Customs Organization (WQ@)e recognised this problem and made
concerted efforts to encourage national and inidital responses and to promote adherence to
establish international regimes through conferenseskshops and publicatioAsThese efforts target
law reform, the role of customs and law enforcemauthorities, museum practices, and public
education. Likewise, several countries in theordiave fostered similar initiatives.

Available publications in this area can be dividatb three broad categories.

The first includes

detailed commentaries of the development and fioah of the relevant conventioisThe second
comprises compilations of summaries or reprodustimmational legislative schemethese texts are
largely of historic interest due to online availdpiof current national laws through the UNESCO
website® The third are publications prepared in responsegmnal or domestic efforts to implement

1

N. Brodie, ‘An Archaeologist’'s View of the Trade Unprovenanced Antiquities’, in: B. Hoffman (edd)t and Cultural
Heritage: Law, Policy and PracticéCambridge, 2006), p.52 at p.54.

See G. Pastore, ‘The looting of archaeologidaksn Italy’, in: N. Brodie, J. Doole and C. Renfrézds),Trade in lllicit
Antiquities: The Destruction of the Archaeologittdritage (Cambridge, 2001); and P. Watson and C. Todeschirg,
Medici Conspiracy: The lllicit Journey of Looted Anptities from Italy’'s Tomb Raiders to the World'se@test
Museums(New York, 2006).

For details of the UNESCO Mediterranean Programméased at the Cairo Office, see
<http://portal.unesco.org/culture/en/ev.php-URL_IB£3&URL_DO=DO_TOPIC&URL_SECTION=201.htmlI>
(viewed on 22 January 2008). ICOM/orkshop on the protection of the heritage andfitiet against illicit traffic in
cultural properties in the Arab countriegglammamet, Tunisia, 2-4 June 1998 , organiseddfyM with the Institut
National du Patrimoine de Tunisie, in collaboratwith UNESCO and Interpol. (Paris, 1998) (Englisll #&rabic); and
Recommendation of the 6th Interpol International Sgsium on the Theft of and the lllicit Traffic in &ks of Art,
Cultural Property and Antiques, Lyon, 21-23 June 200 at
<http://www.interpol.int/Public/WorkOfArt/Conferens20050621/recommendations.asp> (viewed 21 JanR@6g)
(Arabic, English, French and Spanish).

See also memoranda of understanding between tam#&tional Criminal Police Organization (INTERPOLr)dathe
International Council of Museums (ICOM) on Counterthg Theft of and Trafficking in Cultural Property] RApril
2000 at <http://icom.museum/mou-interpol.html> (& on 21 January 2008); and the World Customs riizgton
(WCO) and the International Council of Museums (ICOMM) Combating the lllicit Traffic in Cultural Propert25
January 2000, at <http://icom.museum/mou-wco.htfviewed on 21 January 2008).

See P. J. O'Keefe, Commentary on the UNESCO 197Wébdion on lllicit Traffic, (Leicester, 2000); L. .\Prott,
Commentary on the UNIDROIT Convention, (Leicester,7)9®. Askerud and E. Clément, Preventing theitlllicaffic
in Cultural Property: A Resource Handbook for thglementation of the 1970 UNESCO Convention, (Pd987);
and J. Toman, The Protection of Cultural PropertheéEvent of Armed Conflict, (Paris, 1996).

See L. V. Prott and P. J. O’Keefe (eds), Natidmgal Control of lllicit Traffic in Cultural Propeyt (Paris, 1983).

Cultural Heritage Laws Database, UNESCO Paris, htps#/www.unesco.org/culture/natlaws/index.php2gden>
(viewed on 21 January 2008). See also the Counddusbpe, Compendium Cultural Policies and Trends urofe,
Country Profiles, at <http://www.culturalpoliciestiveeb/profiles-news.php> (viewed on 21 January 2088d Unimed
Cultural Heritage Il, The Euromediterranean Cultitatitage Portal, at

<http://heritage.euromedagency.eu/indexleg2.dlfewed on 21 January 2008).
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international obligations. Whilst these latter texts aided (or otherwiseforé$ to adopt these
conventions in Europe or the United States — theys&ewed to the concerns of those fora and not
those confronting the Mediterranean region. Norlefise such existing publications successfully
assisted the debate within their respective regions

Almost four decades have passed since the sigrfinpeoUNESCO Convention on the Means of
Prohibiting and Preventing the lllicit Import, Exp@nd Transfer of Ownership of Cultural Property
(1970 UNESCO Convention) covering public internaéiblaw aspects of the illicit traffic in cultural
objects? It is over a decade since the signing in Rom&hefUNIDROIT Convention on Stolen or
lllegally Exported Cultural Objects (1995 UNIDRO(@onvention) addressing its private international
law implications’ The Convention on the Protection of the Underw&eltural Heritage signed in
2001 (Underwater Heritage Convention) came intodam 2 January 2039. An active campaign to
raise public awareness of this trade, and its widertext, in countries where the main markets are
located, has been successful. The United Sta@83)1France (1992), United Kingdom (2002),
Japan (2002), Switzerland (2003) and Germany (208v# ratified or acceded to the 1970 UNESCO
Convention. Similarly, most Mediterranean countrie state parties to the 1970 UNESCO
Convention and the First Optional Protocol of tH#54 Hague Convention for the Protection of
Cultural Property in the Event of Armed ConflicB84 Hague Protocolf. Significantly, however, in
the Mediterranean region this trend is not repdidain respect of the 1995 UNIDROIT and 2001
Underwater Heritage Conventions.

There is a marked incongruity between the failufestates to sign onto and implement these
multilateral agreements and escalating culturas loesing experienced in the Mediterranean region.
Several countries in this region experienced deyiireals during successive periods of foreign or
belligerent occupation. However, such losses aswd sharply following independence with
expanding international markets for ‘art’ and antiig¢s from the region. In recent decades, tl@adr
has increased due to armed conflict, civil unrespnomic hardship and the introduction of new
technologies, such as the intertet.

" See N. Palmer, Ministerial Advisory Panel Repartliticit Trade, Department for Culture, Media ando®, (London,
2000); and P.M. Bator, An Essay on the Internatidmatie in Art (1982) 3&tanford Law Revie&75.

8 14 November 1970, in force 24 April 1972, 823 8N?31; (1971) 10 ILM 289. Official text availabla Arabic,
English, French and Spanish on the UNESCO websitetga//portal.unesco.org/culture (viewed 14 Jan2908).

® 24 June 1995, in force 1 July 1998, (1995) 34 IUBR2. Official text available in English and Fchnon the
UNIDROIT website: at http://www.unidroit.org (viewdd January 2008).

10 2 November 2001, in force 2 January 2009, UNES®0.F1C/Resolution 24; (2002) 41 ILM 37. Officiaktawvailable
in English, French, Spanish and Arabic; and uniafficranslation in Portuguese on the UNESCO website:
<http://portal.unesco.org/culture> (viewed 14 Jap2d08).

1 The reservation filed by the United Kingdom (leett A/Depositary/2002/31) at the time of ratifiaatiprovided:

(a) the United Kingdom interprets the term “cultupgoperty” as confined to those objects listedthie
Annex to Council Regulation (EEC) N° 3911/1992 of 9c®mber 1992, as amended, on the export of
cultural goods and in the Annex to Council Directhv@3 / EEC of 15 March 1993, as amended, on the
return of cultural objects unlawfully removed frahe territory of a Member State;

(b) As between EC member states, the United Kingsloati apply the relevant EC legislation to the Bkte
that that legislation covers matters to which thev@mtion applies; and

(c) The United Kingdom interprets Article 7(b)(i9 the effect that it may continue to apply itsstixig rules
on limitation to claims made under this Article fbe recovery and return of cultural objects.

1214 May 1954, in force 7 August 1956, 249 UNTS .368icial text available in English, French andaBjsh on the
UNESCO website: at <http://portal.unesco.org/cujtgveewed 14 January 2008).

13 gee lllicit traffic on internet. Appeal from ICOMJNESCO and Interpol, ICOM Press Release, Paris, 62007, at
<http:/licom.museum/release.common.initiative.htrfdiewed on 21 January 2008); Basic Actions conogri@ultural
Objects being offered for Sale over the Interneteppred by UNESCO, ICOM and INTERPOL, at
<http://portal.unesco.org/culture/fr/files/215598B6509429MesuresTraficllliciteEn.pdf/MesuresTrdliciteEn.pdf>
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This paper serves as a backgrounder by analysinddaielopment of international law concerning the
trade of cultural objects illicitly excavated fraime earth or seabed. It is divided into two paife
first section examines the main international unstents relating to the protection and control & th
movement of cultural objects, either directly odinectly, which are of relevance to the protectadn
the heritage of the Mediterranean region. The rmcection examines the potential of European
Community (EC) policies and agreements betweenBim®pean Union (EU) and Mediterranean
Partner Countries (MPC) covering cultural cooperaind human rights to curb this illicit trade.

When analysing the practices of the countries effbro-Mediterranean region, we examine not only
countries lining the northern Mediterranean, bUutEd) member states because of the distribution of
competences in the field of culture between the d8@ its member states. Countries lining the
Mediterranean Sea from the north-eastern corneuttr to the south, that is, Algeria, Egypt, Israel,
Jordan, Lebanon, Morocco, Palestinian Authorityj&gylunisia and Turkey are all considered. These
countries are often referred to as Mediterraneatn®aCountries (MPCs), in the parlance of the
European Commission.

2. Multilateral legal instruments for the protection of cultural objects

The earliest international law measures to protedtural heritage were directed at shielding pre-
eminent examples of human creativity against theegses of war for the benefit of universal
knowledge in the arts and sciences. The samdigasion was employed by the imperial powers to
encourage unfettered international transfer andhan@e of cultural ‘resources’. With the growing
influence of newly independent states in intermatioorganisations from the 1920s onwards, the
emphasis shifted to a grudging recognition of meatiointerests in cultural heritage. States with
significant archaeological sites maintained thdatonal measures to protect their cultural patrimony
like export controls, were largely ineffectual wath the cooperation of states where the centréseof
international art trade were located. Their cagpdor an international regime to aid the enforcemme
of national laws governing the transfer and expbdultural property was realised in a limited fash
with the 1970 UNESCO Convention.

Increasing involvement of non-state groups in wsimternational and regional fora has led to great
recognition that the interests of non-state groapd states do not necessarily correspond. These
groups are usually reliant on states to enforcegatibns under existing treaty regimes. These
limitations are being gradually recognised and esisied at the international level. For example, the
preamble of the 1995 UNIDROIT Convention refers‘ttee irreparable damage’ to the ‘cultural
heritage of national, tribal, indigenous or othemenunities’ by illicit trade in cultural objects.

There are a number of multilateral agreements waieldirectly related to the control the illiciatiic

of cultural objects, namely, the 1970 UNESCO Cotieer) the 1995 UNIDROIT Convention; and
during belligerent occupation, the 1954 Hague Hmsitocol. Other multilateral instruments which
cover cultural heritage generally but are relevarthe control of illicit trade and restitution incle:
the Convention for the Protection of Cultural Pmtypén the Event of Armed Conflict (1954 Hague
Convention)* the 2001 Underwater Heritage Convention, and tlmv€ntion concerning the
Protection of the World Cultural and Natural Hegiga(1972 World Heritage Conventiori).We can

(Contd.)
(viewed on 18 March 2009), N. Brodie, J. Doole, Fat$®n,Stealing History: The lllicit Trade in Cultural Maial,
(Cambridge, 2000); and Brodie, N., M.M. Kersel, C. &uknd K.W. Tubb (edsprchaeology, Cultural Heritage, and
the Antiquities Tradg(Gainesville, 2006).

14 May 1954, in force 7 August 1956, 249 UNTS .24Dfficial text available in English, French angdafish on the
UNESCO website: at http://portal.unesco.org/cul{uiewed 14 January 2008).

16 November 1972, in force 17 December 1975, 10RTS 151. Official text available in Arabic, EndlisFrench,
Hebrew, Portuguese and Spanish on the UNESCO wedsh#ép://portal.unesco.org/culture (viewed ldukay 2008).

14
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also include in this latter category regional @fastablished under the Convention for the Priotect
of the Marine Environment and the Coastal RegiothefMediterranean (Barcelona Conventitin).

The following section provides a brief overviewtbé various current multilateral agreements (nlot al
in force) which directly or indirectly cover thegtection of cultural objects.

A. 1970 UNESCO Convention on the Means of Prohibgiand Preventing the lllicit Import,
Export and Transfer of Ownership of Cultural Propgr

The 1970 UNESCO Convention was the result of a@dad push by countries rich in archaeological
sites to obtain multilateral cooperation in theeefive enforcement of domestic laws designed to
regulate the export of cultural objects from theiritories. To this end, its preamble statesart:p

Considering that the illicit import, export andrséer of ownership of cultural property is an
obstacle to that understanding between nationshaibipart of UNESCO’s mission to promote
by recommending to interested states, internatiooaVentions to this end,

Considering that the protection of cultural her@acan be effective only if organized both
nationally and internationally among states workimgo-operation.’

Similarly, Article 2 of the Convention recognisést the illicit trade in cultural objects is ‘onétbe
main causes of the impoverishment of the cultuesitéige of the countries of origin of such property
and that international cooperation is the primaigdenof curbing the trade. To this end, it requires
states parties to ‘oppose such practices ... by remgdieir causes, putting a stop to current prastic
and by helping to make the necessary reparatidmstle 2(2)).

The definition of cultural materials covered by th@70 UNESCO Convention is broad. Article 1
provides that ‘cultural property’ is ‘designateddmgch State as being of importance’ and can include

(c) products of archaeological excavations (inelgdiregular and clandestine) or of
archaeological discoveries;

(d) elements of artistic or historical monuments aschaeological sites which have been
dismembered,;

(e) antiquities more than one hundred years olch s inscriptions, coins and engraved seals;
(f) objects of ethnological interest;
(9) property of artistic interest...

(h) rare manuscripts and incunabula, old booksudents and publications of special interest
(historical, artistic, scientific, literary, etesjngly or in collections; .2

Furthermore, if the cultural objects were foundhivitthe territory of the state party, or they were
acquired by archaeological, ethnological or natac&nce missions with the consent of the competent
authorities of the country of origin, or were obtd through freely agreed exchange, or as a gift or
purchased legally with the consent of the compegenhorities of the country of origin of such

16 Convention for the Protection of the Mediterran&ama Against Pollution, adopted in 1976, enteréal fiorce in 1978,

1102 UNTS 44; and replaced by the Convention foRttaection of the Marine Environment and the Cdd&éaion of
the Mediterranean, 10 June 1995, entered into force9 July 2004; at
<http://195.97.36.231/dbases/webdocs/BCP/bc95_ Epdfp(viewed 21 January 2008).

7" seventh and eighth preambular recitals, 1970 UNEE&onvention, n.8.

18 Article 13(d) requires state parties to ‘recogniise indefeasible right of each state party te @dnvention to classify

and declare certain cultural property as inaliemathich should thereforipso factonot be exported, and to facilitate
recovery of such property by the State concernedées where it has been exported’
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property, then it may form the cultural propertytioé state party (Article 4).

The Convention lays down obligations for state ipartboth for the protection of their cultural
property and the mechanisms for the restitutionllimitly removed objects. These include the
establishment of national authorities to: enablke ¢hactment of appropriate legislation, prepare a
national inventory, scientific institutions for peation and preservation, supervise archaeologitzs

to ensure in sitypreservation of objects and future excavationspreefethical standards for relevant
professionals like curators, art dealers etc; pteneducational measures, and publicise ‘the thioeat
the cultural heritage created by theft, clandestixeavations and illicit exports’ (Articles 5 an@)1

In addition, it requires creation and enforcemehtaim export licensing scheme (Article 6). States
parties must prevent museums and similar institstiacquiring objects which have been illicitly
removed from the country of origin, after the Comien has come into force (Article 7(a)). Further,
they must prohibit the import of such objects bgsth institutions if they appear on the national
inventory of a state party (Article 7(b)(i)). Stapmrties are required to impose penalties or
administrative sanctions on persons trying to irhpach objects (Article 8).

There are also obligations on state parties inewspf the restitution of illicitty removed cultdra
objects. Broadly, there is a requirement thatrtbempetent authorities facilitate the earliestgie
restitution of such objects to their rightful ownand their courts and agencies admit recoverpsti
made on behalf of the rightful owner (Article 10@)d (c)). However, restitution claims are highly
restricted under the Convention. They must be nhgdine requesting state party through diplomatic
channels, just compensation must be paid tdothea fidepurchaser and they bear all other recover
expenses (Article 7(b)(ii)).

During negotiations for the 1970 UNESCO Conventitre, U.S. delegation successfully lobbied for
the creation of a ‘special’ regime covering archagical sites. Pursuant to Article 9 when a state
party’s cultural heritage is ‘in jeopardy from pifle of archaeological or ethnological materialshaty
seek international cooperation from other stataigsawhich can ‘include[e] the control of exports
and imports and international commerce in the digechaterials concerned’. Prior to such
international action, each state party can takerimt steps ‘to the extent feasible to prevent
irremediable injury to the cultural heritage of thequesting State’. The Implementation of the
Convention of Cultural Property Act (19 U.S.C. 2pQdansposes this treaty obligation into U.S.
domestic law. Pursuant to this law, the U.S. gowent has established a series of bilateral
agreements recognising the export controls of fipesfates and facilitating the return of objects
removed contrary to those laws. As at February92Q@fBe United States has current bilateral
agreements with only two Mediterranean countriggr@s® and Italy*

The obligations laid down in the 1970 UNESCO Cortienare clearly more onerous and extensive
in respect of protective and preventative measstates parties must undertake; rather than those
related to restitution. Nonetheless, the mostifiggmt resistance to ratification of the conventio

19 Memorandum of Understanding between the Govertmokthe United States of America and the Goverrninaérthe

Republic of Cyprus concerning the imposition of impestrictions on pre-classical and classical aeciogical objects
and Byzantine period ecclesiastical and ritual dtigioal material, dated 6 July 2007, at
<http://exchanges.state.gov/culprop/CyprusExt200 7dded Agreement.pdf> (viewed on 15 January 2007).

20 Extension and Amendment to the Agreement betwtbenGovernment of the United States of America #mal

Government of the Republic of Italy Concerning thedsition of Import Restrictions on Categories of Azeblogical
Material Representing the Pre-Classical, Classicdl lamperial Roman Periods of Italy, dated 19 Jan096, at
<http://exchanges.state.gov/culprop/it06agr.htnfParagraph D provides:

Both Governments agree that, in order for UnitedeStamport restrictions to be most successful weatting
pillage, the Government of the Republic of Italy Islemdeavor to strengthen cooperation among nations
within the Mediterranean Region for the protectidrin@ cultural patrimony of the region, recognizitigt
political boundaries and cultural boundaries dogmitcide; and shall seek increased cooperatian fither
art-importing nations to restrict illicit imports) the effort to deter further pillage.
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came from countries which hosted the internatiamamarket centres like London, Paris, New York,

Geneva and Frankfurt. However, since the lat®4%Bere has been a significant turn around in this
trend. As of February 2009, all EU Member States states parties to the 1970 UNESCO

Convention except Austria, Ireland, Latvia, Luxemigpand Malta. The European Community is not

a state party. In addition, Algeria, Egypt, Isrdadbanon, Libya, Morocco, Syria, Tunisia and Turkey

are states parties to the convention; with Isradlbordan yet to ratify it.

B. 1954 First Hague Protocol for the Protection @ultural Property in the Event of Armed
Conflict

Article 11 of the 1970 UNESCO Convention providbatt'the export and transfer of ownership of
cultural property under compulsion arising diredtyindirectly from the occupation of a country &y
foreign power shall be regarded as illicit’. Thigspion reflects the protection afforded to cultura
heritage under international humanitarian law (IHWe specialist legal regime covering armed
conflict and belligerent occupatidhThe 1954 First Hague Protocol is especially raleva respect
of the control of illicit traffic of cultural objas. This legal protection is crucial because & th
destruction, loss and removal of cultural objectgasioned by war and belligerent occupation.
However, most contemporary armed conflicts arermate that is, within the territory of a state.idt
unclear whether the 1954 Hague Protocol was intétmleover internal armed conflicts.

The 1954 Hague Protocol takes its definition ofdhkural property from the 1954 Hague Convention
(para.l):

(a) movable ... of great importance to the cultueitage of every people, such as monuments
of architecture, art or history, whether religioos secular; archaeological sites; groups of
buildings which, as a whole, are of historical otistic interest; works of art; manuscripts,
books and other objects of artistic, historicalanchaeological interest; as well as scientific
collections and important collections of books ochéves or of reproductions of the property
defined above...

Under the 1954 Hague Protocol, a state party wbmtupies a territory during armed conflict is
required to prevent the export of cultural objéefcten this territory (para.l). If it fails to do sit is
required to indemnify the subsequéaia fidepurchaser when the objects are returned (par@H).
state parties are required to take into their alystautomatically on importation or on requesthw t
authorities of the occupied territory, cultural @tls imported into their territory from any occupie
territory (para.2). They undertake to return aatwproperty which was illicitly exported or which
was deposited into protective custody during threear conflict, to the competent authorities of the
occupied territory on cessation of hostilities g8 and 5). Cultural property cannot be retaased

2L see Article 56, Regulations of the Convention (R8specting the Laws and Customs of War on Land Azme:x, 18

October 1907, (1907) 208 Parry’'s CTS 277; and (L2q8upp.) AJIL 90; Article 53, Protocol Additionalto the
Geneva Convention of 12 August 1949, and relatintpedProtection of Victims of International Armedr@iect, 8 June
1977, in force 7 December 1979, 1125 UNTS 3; artitlar16, Protocol Additional Il to the Geneva Contien of 12
August 1949 relating to the Protection of Victimé Mon-International Armed Conflict, 8 June 1977, force 7
December 1978, 1125 UNTS 609.

Thetravauxnoted that: ‘Where property has changed hands @national territory and has not been exportedcttse

is one for the national legislation alone’: UNESC@OcOCL/717, Annex IV, 47. Cf. L. V. Prott, ‘The Protido the
Convention for the Protection of Cultural Propertyhie Event of Armed Conflict (The Hague Conventio®34’, in: M.
Briat and J. A. Freedberg (edkggal Aspects of International Trade in ARaris, 1996), p.163 at p.170. Compare with
Art.19, Convention for the Protection of Cultural pecty in the Event of Armed Conflict (1954 Hague Cemtion), 14
May 1954, in force 7 August 1956, 249 UNTS 240.ficifl text available in English, French and Spanen the
UNESCO website: at <http://portal.unesco.org/cuktufeiewed 14 January 2008); and Ch.5, Second Eobto the
Hague Convention for the Protection of Cultural Propim the Event of Armed Conflict, The Hague, 26®ta1999, in
force 9 March 2004, (1999) 38 ILM 769.
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war reparations (para.3). There is no time lirracpd on these obligations.

The interrelationship between these internationahdmitarian law standards for the control of itlici
transfer of cultural property during armed confléstd belligerent occupation and human rights has
recently been stressed by the Human Rights Couibdias urged states and intergovernmental and
non-governmental organisations to ‘take all neagssaeasures at the national, regional and
international levels to address the issue of ptimecof cultural rights and property during armed
conflicts, paying particularly attention to the usition of occupied territories, and to provide
appropriate assistance’ when requested by theaml@ountry’®

As of February 2009, all EU Member States are gpaities to the 1954 Hague Protocol except
Ireland, Malta and the United Kingdom. The Europ€ammunity is not a party. In addition, Egypt,
Israel, Jordan, Lebanon, Libya, Morocco, Syria, i$iagnand Turkey are state parties to the protocol;
with Algeria and Palestinian Authority yet to rgtit. While the prohibition against ‘all seizuré, o
destruction or wilful damage done to institutioristids character, historic monuments, works of art
and science’ is considered part of customary imtigwnal humanitarian law and binding on all parties
to an armed conflict or occupying powers in caddsetiigerent occupatioff.

C. 1995 UNIDROIT Convention on Stolen or lllegalxported Cultural Objects

The 1970 UNESCO Convention covers public intermatidaw obligations and rights between the
relevant state parties. However, the illicit tréwleultural objects often involves violation ofthights

of non-states entities like private individualspgps, institutions and so forth. Unless the raléva
countries (requesting and holding states) are ptatées to the convention and are willing to repre
these interests at the diplomatic level, the 19MEBCO Convention is ineffective. The 1995
UNIDROIT Convention seeks to fill this lacuna bycearaging uniform application of ‘minimum’
private international law rules in such ca$es.

The preamble of the 1995 UNIDROIT Convention ackliealges the deleterious impact of the illicit
traffic of cultural objects on ‘the heritage of geoples, and in particular by the pillage of
archaeological sites and the resulting loss ofplaeeable archaeological, historical and scientific
information’”® However, the Convention only applies to claimsanf ‘international character
(Article 1). Cultural objects covered by the instrent must be important ‘on religious or secular
grounds, [be] of importance for archaeology, pr@ins history, literature, art or science’ (Artick

and come within a category listed in the Annexh® €onventior!

23 HRC resolution 6/1 of 27 September 2007 entitlest®tion of cultural rights and property in sitoas of armed

conflict’, para.5.
24

J.-M. Henckaerts and L. Doswald-Be€kystomary International Humanitarian La@8 vols., 2005), vol.1, at 132-136
and vol.2, Part I, at 790-813

Fifth and sixth preambular recitals, 1995 UNIDR@®dnvention, n.9.

Fourth preambular recital, 1995 UNIDROIT Conventior®.

Annex to the 1995 UNIDROIT Convention, n.9 provides

25
26
27

(a) Rare collections and specimens of fauna, floriaerals and anatomy, and objects of palaeontabgic
interest;

(b) property relating to history, including the tioiy of science and technology and military andiaoc
history, to the life of national leaders, thinkessientists and artists and to events of natianpbitance;

(c) products of archaeological excavations (inclgdiregular and clandestine) or of archaeological
discoveries;

(d) elements of artistic or historical monumentamhaeological sites which have been dismembered;

(e) antiquities more than one hundred years olch si$ inscriptions, coins and engraved seals;
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Following intense pressure from the U.S. delegatibie rules laid out in the 1995 UNIDROIT
Convention explicitly delineate between the ‘regitin’ of ‘stolen’ cultural objects; and the ‘returof
‘illegally exported cultural property’, that is, mwary to the export laws of the requesting Coningc
Party (Article 1, and Chapter Ill and Chapter Ispectively). Where an object was unlawfully
excavated or unlawfully retained following lawfulaavation contrary to the laws of the relevant&tat
it is considered stolen (Article 3(2)).

Any claim for restitution of a ‘stolen’ cultural @t must be made within three years of the claiman

becoming aware of the current location or possessbno longer than 50 years from the date of theft
(Article 3(3)). Claims made in respect of objectiegral to a public monument, archaeological site,

public collection or item of communal importanceatdribal or indigenous group shall not be subject

to this outer 50 year time limit. However, a Cacting Party may stipulate that such claims must be
made within 75 years (or some longer period) (AetR(5)). In such cases, provision is also made fo

compensation to be paid to the possessor wherestimy due diligence when acquiring the object.

This is assessed by considering the parties, thehase price, consultation of registers or agencies
monitoring stolen objects, or any other step thatasonable person would have taken in the
circumstances (Article 4).

As noted above, the 1995 UNIDROIT Convention alsovigles for the ‘return’ of cultural objects
removed contrary to the export control laws of tbguesting state. It is not enough that the object
was removed without the relevant export authowesaty the competent authorities of the state.
Instead the following additional criteria must lagisfied: first, the cultural object was legal erpior

the purposes of an international exhibition butnetdirned; second, one of the following interestgeh
been significantly impaired, including the physigakservation of the object or its context, the
integrity of a complex object, the preservatiorsoientific or historical information, or the tradnal

or ritual use by a tribal or indigenous group; lurd, it is established that the object is of Shigaint
cultural importance to the requesting state (Aetig). These claims for return must be made within
three years of the claimant becoming aware of dbation of the object or current possessor, with an
outer limit of 50 years from the date of exportagreed return in respect of loans (Article 5(50)eT
possessor will be entitled to fair and reasonablapensation (or other remedies) provided that he or
she did not know or ought not to have reasonabbmwknat the time of acquisition that the object was
illegally exported (Article 6). The lack of a waliexport certificate is a factor in determining
reasonableness (Article 6(2)). In contrast to @ralb claims, only Contracting Parties, that isites
can make claims under Chapter Il and not privatiéviduals.

There has been limited enthusiasm for the ratiboadf the 1995 UNIDROIT Convention since it was
finalised in Rome in 1995. As of February 200% tmly EU Member States which are Contracting
Parties are Cyprus, Finland, Greece, Hungary,,IRdytugal, Romania, Slovakia, Slovenia and Spain,

(Contd.)

(f) objects of ethnological interest;

(g) property of artistic interest, such as:

(i) pictures, paintings and drawings produced ehtiby hand on any support and in any materiall(ghog
industrial designs and manufactured articles deéedray hand);

(ii) original works of statuary art and sculptuneainy material;
(iii) original engravings, prints and lithographs;
(iv) original artistic assemblages and montagesniyy material;

(h) rare manuscripts and incunabula, old booksunh@nts and publications of special interest (hisabr
artistic, scientific, literary, etc.) singly or gollections;

(i) postage, revenue and similar stamps, singin apllections;
(j) archives, including sound, photographic ancegiatographic archives;

(k) articles of furniture more than one hundredrgesld and old musical instruments.
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with France and the Netherlands having signed butratified. The European Community is not a

party. None of the Mediterranean partner countaies Contracting Parties. So while there is near
universal ratification by northern Mediterraneammiies, non-EU Mediterranean states have largely
shunned the instrument.

D. 2001 Convention on the Protection of the UndetaaCultural Heritage

With growing public awareness of the richness efc¢hltural heritage submerged under its waters and
being revealed by authorised and unauthorised ga\euntries lining the Mediterranean Sea and the
international community as a whole are becominghisamt of the need for an effective legal regime.
The 2001 Convention on the Protection of the UndéewCultural Heritage is a specialist instrument
developed following the finalisation of the decatte®y negotiations for the 1982 U.N. Convention on
the Law of the Sea (UNCLOS}).

UNCLOS makes reference to underwater heritage Hmitprotection it provides is conflicting and
incomplete®® State parties have a duty to protect and coapémahe protection of archaeological or
historical objects found ‘at sea’ (Article 303). Tontrol traffic in such materials, coastal statesy
presume removal of such an object from the contigumne (not more than 24 nautical miles from
the baseline of its territorial seas) if contranyldws and regulations covering its territorial .s&ut

this provision is subject to the rights of ideratifle owners, the law of salvage or other admiraikys,

the laws and practices of cultural exchange, oemititernational laws and agreements covering the
protection of cultural property (Articles 303(3)ca(¥)). Article 149 UNCLOS covers archaeological
or historical material found in the seabed, ocdaarfand its subsoil beyond the limits of national
jurisdiction. Such material will be preserved aspbsed of for the benefit of all mankind with
preferential treatment being given to the stateoontry of origin, or of cultural origin, or of harical

or archaeological origin. UNCLOS also establishasous oversight and enforcement mechanisms
including the International Tribunal for the Lawtbe Sea based in Hamburg.

States parties to the 2001 Underwater Heritage €aion recognise that underwater cultural heritage
is threatened by unauthorised activities and stracitipn must be undertaken to curb such illicit
conduct?® Its preamble refers to the need to codify rutdating to the protection and preservation of
underwater heritage in conformity with internatibtew and practice, including the 1970 UNESCO
Convention, the 1972 WHC Convention and UNCL®SHowever, the perceived non-conformity
with some of the principles laid down by UNCLOSdattespite a specific provision stating that the
Convention shall be interpreted consistently witd@LOS (Article 3), the convention has had a less
than satisfactory take-up rate. Neverthelessitéred into force on 2 January 2089As at February

Convention on the Law of the Sea, 10 December lia§drce 16 November 1994, 1833 UNTS 3.

See T. Scovazzi, ‘The Application of “Salvage Lamd Other Rules of Admiralty to the Underwater QultiHeritage™,
in Garabello and Scovazzi (ed$je Protection of Underwater Cultural Heritage — Befand After the 2001 UNESCO
Convention(Lieden, 2003), pp.20 and 38. Scovazzi detailsiftfact of the Ballard expeditions in the Meditegan
and the looting of galleons by treasure hunters.

Sixth preambular recital, 2001 Underwater HegtaQonvention, n.10. See T. Scovazzi, ‘The 2001 UBES

Convention on the Protection of Underwater Culturatitdge’, in: B. Hoffman (ed.)Art and Cultural Heritage: Law,

Policy and Practice(Cambridge, 2006), p.285 at p.289; Garabello, ‘Tlgdiating History of the Provisions of the
Convention on the Protection of the Underwater Calttieritage’, in: Garabello and Scovazzi, (eds30mat p.89; and

P. J. O’KeefeShipwrecked Heritage: A Commentary on the UNESCO Ctiomeon Underwater Cultural Heritage,

(Leicester, 2002).

Twelfth preambular recital, 2001 Underwater Hagé Convention, n.10.

The Convention was adopted by the UNESCO Gene#rally in 2001 with 87 States in favour, four aga{Russian
Federation, Norway, Turkey and Venezuela); and Hdiemtions (Brazil, Czech Republic, Colombia, Fran@&rn@ny,
Greece, Iceland, Israel, Guinea-Bissau, NetherlaRdsaguay, Sweden, Switzerland, United Kingdom dnaguay.
Turkey voted against because of disagreement riegaipkaceful settlement of disputes (Art.25) ansereations

29

30

31
32
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2009, of the EU Member States only Bulgaria, P@tugomania, Slovenia and Spain are state parties
to the 2001 Underwater Heritage Convention. Theopean Community is not party to the
convention. Of the Mediterranean partners, onligdren, Libyan Arab Jamahiriya and Tunisia are
state parties. Montenegro is also a state pattyisgaconvention.

Cultural heritage covered by the 2001 Conventiocoaipasses ‘all traces of human existence of a
cultural, historical or archaeological characterichhwas partially or completely underwater,
periodically or continuously for at least a centurincluding sites, structures, buildings, arteaand
human remains, and their archaeological and natmadext; vessels, aircraft, other vehicles, their
cargo or other contents, together with their arolmgcal and natural context; and objects of a
prehistoric character. It does not include pipaliree cables or other installations on the seabed
(Article 1).

For our present purposes, it is important to byiefbte obligations on Coordinating States to préven
looting and other dangers to underwater heritageha exclusive economic zone and on the
continental shelf (Article 10(4)). Such obligatiorest on all states parties when objects aredddat
the seabed, ocean floor and its subsoil beyondlimhitgs of national jurisdiction (Article 12(3)).
Obligations extend to seizure and disposition @etil18), cooperation and information-sharing
(Article 19), public education (Article 20), traimg of persons in maritime archaeology (Article 21),
and the establishment of competent authorities usye these aims and the compilation and
maintaining of an inventory of underwater heritdgeticle 22). The convention also has an Annex
setting out the ‘Rules concerning activities diegctat underwater cultural heritage’. These rules
reiterate that all efforts should be directed tesprve the materiah situand that it should not be the
subject of commercial exploitation (Article 2).

The 2001 Underwater Cultural Heritage Conventiocoemages state parties to enter into or develop
other bilateral, regional or multilateral agreensefur the protection and preservation of underwater
heritage (Article 6). This reflects the trend ablg existing in the 1970 UNESCO and the 1995
UNIDROIT Conventions; and instruments in the fielflenvironmental law. Existing cooperation
between Baltic countries provides an important gdanfor Mediterranean countries. The 1997
Lubeck Declaration adopted by the third Conferemicéhe Council of the Baltic Sea states (CBSS)
included a mandate to establish an action plathi@icommon heritage of the regitrSubsequently,

a working group of senior heritage experts, thei@&ea Monitoring Group on Heritage Cooperation,
was established in April 1998 The group’s work goes beyond underwater heritagencorporating
building preservation and maintenance in practiceastal culture and maritime heritage; and
sustainable historic towns. The aim of the subgramunderwater heritage is to study the possibility
of a regional agreement to protect underwater @lltueritage in the Baltic Sea, including prohigti
CBSS nationals and ships flying member-state flagerfering with historic wrecks and
archaeological structures.

The possibility of a Mediterranean regional agreeinfer the protection of underwater heritage was
proposed during an academic conference held irt&eg Italy in 2001. The participants emphasised
the need for an agreement which set out the relemights and obligations covering the region

(Contd.)
(Art.30) provisions. The French delegation in @xphg their abstention noted: ‘la France est esadéord avec le
projet sur deux points précis: le statut des navif&tat et les droits de jurisdiction, dont nowssidérons qu'’ils sont
incompatibles avec les dispositions de la Converttiorie droit de la mer’. Greece cited the failtorénclude provisions
relating to coastal states. See Scovazzi, n.p(286.

See Third Conference of the CBSS Ministers of Caltlutibeck, 22 September 1997 (known as the Demaratf
Lubeck), at <http://www.cbss.st/documents/chssgegriies/6danish/dbaFile3263.html?1=1&print=trueieed on 15
January 2008). The group includes Denmark, Estdfirdand, Germany, Iceland, Latvia, Lithuania, WNay, Poland,
Russia and Sweden.

33

3 See generally the website of the Baltc Sea Mwomy Group on Heritage Cooperation, at

<http://www.cbss.st/structure/balticheritage> (véglon 15 January 2008).

11
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because ‘the Mediterranean basin is characterigedhé traces of ancient civilizations which
flourished along its shores and, having developge first seafaring techniques, established close
relationships with each other ... [and] the Meditee@n cultural heritage is unique in that it embsdie
the common historical and cultural roots of manyiliziations’* No such specialist multilateral

agreement exists to date.

E. Barcelona Convention, 1995 Barcelona Protocolda®007 Madrid Protocol

Nonetheless, the Barcelona Convention and its Potdp a multilateral framework initially
established in the 1970s to prevent pollution & Mediterranean region is increasingly encompassing
the protection of cultural heritage. These insk&nta are negotiated within the framework of the
Mediterranean Action Plan (MAP), under the auspafabe U.N. Environmental Programme (UNEP)
and adopted by the European Community and sixteedit®tranean countries in 1975 to protect the
environment and encourage development in the Meditean region. The 1995 Barcelona
Convention and Protocol replace the original insteats finalised in the 1970s, to bring the regime
into line with principles contained in UNCLOS artet1992 U.N. Conference on Environment and
Development (UNCED).

The potential (and limitations) of the 1995 Profo€@bncerning Specially Protected Areas and
Biological Diversity in the Mediterranean (BarcedoRrotocol), to protect underwater cultural hegtag
have been noted in detail by other writ&rdts preamble stresses ‘the importance of protgaid, as
appropriate, improving the state of the Meditereanenatural and cultural heritage, in particular
through the establishment of specially protectezhsr..”. The Protocol requires states parties to
prepare a ‘List of Specially Protected Areas of Kexdanean Importance’ (known as SPAMI List)
which can include sites of ‘special interest at skeentific, aesthetic, cultural or educationaldisv
(Article 8(2)). All states parties to the instrumeaecognise the importance of these areas and are
required to comply with measures applicable toSRAMI List and must not undertake acts contrary
to the purposes of which it was established (Aati®(3)). The criteria for listing indicated that ileh
the protection of cultural heritage is a ‘highlysdable’ factor, it is subordinate to the importaraf
conservation of natural heritadfe.

The Protocol on Integrated Coastal Zone ManagerfiEe¥M’) (Madrid Protocol) adopted on 21
January 2008, not in force, is the first internagibagreement for the management of coastal &teas.

% Extracted in Garabello and Scovazzi, n.29 atf.27

% protocol Concerning Specially Protected AreasBintbgical Diversity in the Mediterranean (1995 Beloma Protocol),

adopted 10 June 1995, entered into force 12 Deacemb899, 2102 UNTS 203; available at
<http://195.97.36.231/dbases/webdocs/BCP/Protocd¥SB& eng_p.pdf> (viewed 21 January 2008); and Cbunci
Decision 1999/800/EC of 22 October 1999 on condgdihe Protocol concerning specially protected saraad
biological diversity in the Mediterranean, and atepting the annexes to that Protocol (Barcelona &aion). It
superseded the Protocol concerning Mediterraneaci&ly Protected Areas (Geneva Protocol), adoftégril 1982,
into force 23 March 1986. See for example, F. igda‘Mediterranean Heritage. The Mediterraneaarbt Criteria for
Zones and Coasts Protection in the Barcelona ConveRtiamework’, Sixth Annual Mediterranean Social &uditical
Research Meeting (2004-05), at <http://www.eui.eu/RSEREstrictedPapers/conmed2005free/11-200503-Lafatze.
(viewed 21 January 2008).

See 1995 Barcelona Protocol, n.36, Annex 1: Com@mteria for the Choice of Protected Marine and Cdastaas
that could be included in the SPAMI List, GenerahBiples (a).

Protocol on Integrated Coastal Zone ManagementCZNl), adopted 21 January 2008, at
<http://195.97.36.231/acrobatfiles/08IG17_Final_Amg.pdf> (viewed 22 January 2008); and 4.2.2009 LCR1/19.
Integrated Coastal Zone Management is defined amatdic process for the sustainable management andfumastal
zones, taking into account at the same time ttgilifyaof coastal ecosystems and landscapes, thersity of activities
and uses, their interactions, the maritime oriéoadf certain activities and uses and their immacboth the marine and
land parts’ (Article 2(f)).

37

38
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Its preamble states:

Considering that the coastal zones of the Medieaa Sea are the common natural and
cultural heritage of the peoples of the Meditereanand that they should be preserved and used
judiciously for the benefit of present and futuengrations.

One of the objectives of the ICZM is to ‘facilitathhrough the rational planning of activities, the
sustainable development of coastal zones by emgthat the environment and landscapes are taken
into account in harmony with economic, social anltutal development’ (Article 5(a)).

Significantly, the Madrid Protocol also makes sfiegrovision for the protection of cultural hega

in coastal zones. States parties (individualhcaltectively) must take all appropriate measures in
conformity with national and international instrum® to ‘preserve and protect the cultural, in
particular archaeological and historical heritagec@astal zones, including the underwater cultural
heritage’ (Article 13(1)). Also, they must, asiestf option, preserve the heritagesitu if possible
(subpara.2).

However, it is Article 13(3) of the 2008 Madrid Bycol which is of the most relevance for contralin
the illicit traffic of underwater heritage in the dditerranean region. Like the 2001 Underwater
Heritage Convention, it requires parties to endbed underwater cultural heritage removed from
coastal zones is ‘conserved and managed in a maafeguarding their long-term preservation and
are not traded, sold, bought or bartered as comatgmods’. When this protocol comes into forde, i
may have a significant impact on controlling theitl trade in underwater heritage given the new
compliance mechanisms adopted by the states pastidse Barcelona Convention in 2088The
European Council approved the signing of the MaBriotocol on behalf of the European Community
on 4 December 2008.It has also been signed by Algeria, Croatia, Feafireece, Israel, Italy, Malta,
Monaco, Montenegro, Morocco, Slovenia, Spain, Sgnd Tunisia. As at March 2009, it had not been
ratified by any state.

F. 1972 Convention concerning the Protection of thi¢orld Cultural and Natural Heritage

The rationale for the protection of heritage espdusy the World Heritage Convention is contained in
the preamble which states: ‘cultural or naturaithge are interest and therefore need to be prederv
as part of the world heritage of mankind as a wtdleLike the 1972 WHC, the 1995 Barcelona
Conventior’” and the 2001 Underwater Heritage Convention atswigles that the protection and

preservation of such heritage is for the ‘benefithamanity’*®> The WHC is the most successful

For details of the current efforts in the Eurap@arliament towards the adoption of a common imaifpolicy which
also covers underwater cultural heritage, see EaogRarliament, Committee on Transport and Touri§owards a
future maritime policy for the Union: a Europeasion for the oceans and seas’, 15 June 2007, De@286/2007, at
<http://www.europarl.europa.eu/sides/getDoc.do?pfibREP/NONSGML+REPORT+A6-2007-
0235+0+DOC+WORD+V0//EN&language=EN> (viewed 16 Japz908).

Decision 2009/89/EC of 4 December 2008, on thaisigg on behalf of the European Community, of thetéuol on
Integrated Coastal Zone Management in the Mediteaanto the Convention for the Protection of the Kri
Environment and the Coastal Region of the Mediteaan[2009] OJ L.34/17.

Sixth preambular recital, WHC, n.15.

40

41

42 First and second preambular recitals, 1995 Bamee@onvention, n.16, provide:

Conscious of the economic, social, health and alltmalue of the marine environment of the
Mediterranean Sea Area,

Fully aware of the their responsibility to preserved sustainably develop this common heritage Her t
benefit and enjoyment of present and future geiverst .

43 Article 2(3), 2001 Underwater Heritage Conventiori,0.
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multilateral instrument for the protection of culu heritage, if measured solely in terms of the
number of state parties. All EU Member States ldiediterranean Partner States are state parties to
the World Heritage Convention. The European Comtyus not a party nor is the Palestinian
Authority **

The 1972 WHC does not apply to movable heritageawéver, various aspects of the 1972 WHC
make it an instrument which is also capable oflitating any effort to control the illicit traffiof
cultural objects by preserving the sites and momisn@here they are located. The convention (with
its Operational Guidelines) adopts an expansiverpnétation of ‘heritage’ as covering cultural,
natural and mixed heritag2. The success of the WHC is underpinned by its émgintation
structures including the World Heritage Committihe, Secretariat in the form of the World Heritage
Centre, the World Heritage Fund, the World Heritaggt and the World Heritage in Danger List.
Furthermore, the Committee is required to coordirits activities and information share with other
Conventions (including the 1954 Hague Protocol,0LNESCO Convention and 2001 Underwater
Heritage Convention), programmes and intergovermah@mganizations involved in the protection of
cultural and natural heritage.

3. Trade, Human Rights and Cultural Heritage: the BRiropean Union and
Mediterranean Partnership Countries

Despite its recent prominence in international humghts law and international economic law, the
debate over the costs and benefits of globalisati@htrade liberalisation to human rights has eefin
the protection of cultural rights and cultural i&ge since the inception of modern international la
From the late nineteenth century, Western Europates and the United States insisted on the
inclusion of provisions in treaties with non-Eurape states for unfettered access to cultural
‘resources®’  Although the rights of peoples to preserve andelip their cultural heritage were
gradually acknowledged, these rights were usuallyosdinated to the rights of the international
community as defined by the free trade agenda. ay,od succession of international and regional
human rights instruments, trade agreem&hemd development policies, in theory provide some
equilibrium?® However, the practical reality remains largely saene.

Currently, there is no formal multilateral agreeméetween the European Union and remaining
countries lining the Mediterranean Sea exclusivatythe protection of cultural heritage. This is
reflective of the evolving competence of the Euasp€ommunity in the field of culture. It was not
until the Treaty of Maastricht in 1992 that Europ&zommunity (and EU Member States) were given
competence to ‘foster cooperation with third costand the competent international organisations i

a4 Nonetheless, the World Heritage Committee hasaueplr funding for a series of programmes to asbistRalestinian

Authority to implement the WHC through the World Hage Fund: for example, 26 COM 6.1; and 26 COM 6.2.

Articles 1 and 2, WHC, n.15; and Paras.45-53, @jmral Guidelines for the Implementation of the AlldHeritage
Convention (OGs), Intergovernmental Committee for Bretection of the World Cultural and Natural Hegga 2
February 2005, WHC.05/2.

Article 13(7), WHC, n.15; and OGs, paras.41-434n.See generally F. Francioni (edhe 1972 World Heritage
Convention: A CommentarfOxford, 2008).

See A. F. Vrdoljak, International Law, Museumsl &me Return of Cultural Objects, (Cambridge, 2006)1@4ff.
See generally T. Voon, Cultural products and tlelevVTrade Organization, (Cambridge, 2007).

45

46

a7
48

49 see for example, World Bank Operational Policy 14.1Physical Cultural Resources’, January 2006, at

<http://wbIn0018.worldbank.org/Institutional/Mans&DpManual.nsf/f7481a92325a3e928525699e006 c 1 6 A6
e4c7fe852571b6006cdb54?0penDocument> (viewed ajaladary 2008); World Bank, Middle East and Northisfr
Region,Cultural Heritage and Development: A Framework fotiée in the Middle East and North AfricAVashington
D.C., 2001); World Bank, Operations Evaluation Depearit, Cultural Properties in Policy and Practice: A Revief
World Bank Experienc@Vashington D.C., 2001).
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the sphere of culture’ (Article 151(3), EC Treaty)The first European Commission Communication
on culture which mapped the future scope of theopesn Community’s action in the cultural field
encouraged cooperation with non-member states rdachational organisations Shortly thereafter,
various bilateral agreements and declarations auyetrade and development aid increasingly
incorporated provisions covering cultural isstfes.

The European Union commenced its actions in respkthe Mediterranean region and cultural
heritage in 1995 as part of the so-called ‘Barcal®mnocess’, instigated by the Declaration on the
Euro-Mediterranean Partnershiplt was adopted by the foreign ministers of thentfieU. member
states and remaining twelve countries lining theditégranean Sea. The declaration sought to
broaden relations between these countries throghptomotion of: shared prosperity through the
creation of a free trade area; and peace andistahjl fostering common values of human rights and
democracy. The process is augmented by a signifgackage of financial aid known as the MEDA
Programmeé. The Euro-Mediterranean Partnership is a seriebilaferal agreements between the
European Community and EU Member States and thivéwdediterranean Partnership Countries,
pursuant to Article 310 EC Treaty. A summary afsh Euro-Mediterranean Association Agreements
(EMAAS) is contained in Annex 2 below.

The third pillar of the Barcelona Process, or Caapi, specifically focuses on social and cultural
cooperation. The Italian EU presidency, which canoed in January 1996, heavily promoted the
field of cultural heritage in the Euro-Mediterrangaartnership. The Euro-Mediterranean Conference
of Cultural Ministers entitled ‘Maximising the Patéal of Cultural Heritage' held in Bologna in Apri
1996 (Bologna Conference) agreed that ‘the projéotsconserving and enhancing the cultural
heritage should be based on the following broadejines, particularly: ...exchanging experiences in
the areas of ...legislation and the protection anden@nt of cultural assets .>?.

This precipitated the introduction of the Euromedrithge Programme, the first regional MEDA
programme centring on cultural heritage which wasthed in 1998 involving EU Member States
and Mediterranean Partner Countrigs.A project funded by this scheme, is a portal fuiong
information detailing best practice in the conséoraand management of cultural heritage as well as
the inclusion of legislation from Portugal, Spdtaly, Turkey, Lebanon, Palestinian Authority, Egyp
Tunisia, Algeria and Moroccd.

Subsequently, the European Neighbourhood PolicyP(EMas adopted as part of the revamped EU

0 Consolidated Text of the Treaty on the Europeaiotyand the Treaty establishing the European Comiyw2006 OJ

C321; at <http://eur-lex.europa.eu/LexUriServ/sitéd@g2006/ce321/ce32120061229en00010331.pdf> (\dew#l
January 2008).

COM (92) 149, New Prospects for Community Cultéetion.

See generally J. A. McMahon, ‘Preserving and Pitorg Differences? The External Dimension of Cultura
Cooperation’, in: R. Craufurd Smith (edQulture and European Union La\i©Oxford, 2004), p.327.

Adopted by Euro-Mediterranean Conference of Foreiglinisters in 27-28 November 1995, available at
<http://ec.europa.eu/external_relations/eurometitht: (viewed on 22 January 2008). See generallfdfuka, ‘The
Euro-Med Policy: The Implications of the Barcelonaclaration’ (1997) 34 CMLR 337.

See P. Holden, ‘The European Community’s MEDA Ridgramme: A Strategic Instrument of Civilian Pow¢2®03)
8 EFARev 347.

Evaluation of Euromed Heritage |, ME8/B7-4100/IB@&53, Final Report, Vol.1-Programme Evaluationy 2004,
p.23.

Euromed Heritage is managed by EuropeAid Co-ojperédffice, EC; and coordinated and monitored by Regional
Management and Support Unit (RMSU) based at theattaMinistry for Cultural Heritage, Rome. MEDA regtibn,
see Regulation 1488/96, OJ L.189/1, as amended hyl&®m 2698/2000, OJ L.311/1; and Decision 96/@06996, OJ
L .325/20).

The Euromediterranean Cultural Heritage Portailava at <http://heritage.euromedagency.eu/indgXighp> (viewed
15 January 2008).
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external affairs regime developed in responsedctiiargement proce¥s ENP has replaced existing
geographical and thematic programmes like MEDA foe period 2007-2013. ENP countries
encompassing the southern Mediterranean includeridlgEgypt, Israel, Lebanon, Libya, Morocco,
Palestinian Authority, Jordan, Syria and Tunisiaurkey is covered by the pre-accession instrument.
The ENP intends to reinforce relations betweerBbteand these states through a mutual commitment
to common valueS. One mode of attaining this aim is to ‘connecteoof the Union and its
neighbours, to enhance mutual understanding betweaeh others’ cultures, history, attitudes and
values’®® The European Commission has advised that iniéiatiencompassed by the ENP will
include greater efforts to promote human rightsthier cultural cooperation and enhance mutual
understandin§® The ENP does not supersede but complements théngxBuro-Mediterranean
partnership. Pierluigi Montalbano suggests:

The novelty of the [ENP] consists in the goal thiage a deep integratiomith EU neighbours,
by moving from simply “negative integration” (i.eatal removal of trade obstacles) towards a
process of “positive integration” (the creation méw instruments and institutions able to
achieve common objectives). It implies the intrathurt of specific elements of the European
legal framework by means of bilateral negotiatiths.

Reflecting the ENP’s recognition of the importarafeculture for development, Euromed Heritage
prepared a ‘Strategy for the development of Euralitderanean Cultural Heritage: Priorities from
Mediterranean countries (2007-20£3)The programme adopts a general ‘orientation’ dfnitey
cultural heritage as ‘public wealth’:

Since heritage assets are public and universakthyebey require public support. The theory of
“public wealth” identifies similarities between ‘itural wealth and environmental wealth”. This
orientation provides the ground for public suppdrthe CH [cultural heritage] domaifi’.

It adopts the following strategic goals: (1) awassiraising and education that cultural heritagetba
‘remain closely related to the interest of localpplation’ with the active participation of civil
society®® (2) cultural heritage as a means of local devekmt; and (3) good governance in the field
of cultural heritage.

%8 Communication from the Commission to the Council drelEuropean Parliament, ‘Wider Europe — Neighbood: A

New Framework for Relations with our Eastern andtSenun Neighbours’, Brussels, 11.3.2003, COM(2003) figal,
p.2.

Communication from the Commission, ‘European Nemhthood Policy: Strategy Paper’, Brussels, 12.5.2004
COM(2004) 373 final, p.3:

The privileged relationship with neighbours willilbuon mutual commitment to common values prindipal
within the fields of the rule of law, good govereganthe respect for human rights, including minorights,

the promotion of good neighbourly relations, an@ tbrinciples of market economy and sustainable
development.

59

The document then details in various tables théaation rate of relevant ENP countries of instemts covering human
rights, labour rights, and the environment: at RgBS.

Ibid.

COM(2003) 104 final, p.12. It noted that in theediterranean this work would take place under tspizes of the
Euro-Mediterranean Foundation.

P. Montalbano, ‘The ENP: Towards a New EU-MEDtRership?’, in: M. Cremona and G. Meloni (ed&)e European
Neighbourhood Policy: A Framework for Modernizati&t)l Working Paper LAW 2007/21, p. 45 at p.51.

Euromed Heritage, ‘Strategy for the developmerfit Euro-Mediterranean Cultural Heritage: Prioritiesorfi

60
61

62

63

Mediterranean countries (2007-2013), (Luxembourg, 2007), pp.5-6; at
<http://www.euromedheritage.net/en/strategy/styg2697_2013.pdf> (viewed 14 January 2008).

64 | .
Ibid., p.6.

%% Ibid.
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One of the strategic priority areas is legislatigimforcement and institutional reform. The ledisia
reinforcement is intended to accompany institutisatorms with the implementation of international
instruments being flexibly realised through reuwsar upgrading existing legislation, or introductio
of new national laws. The strategic priority ogitdative reinforcement emphasises the ‘integration
and coherence with international rules concerniligjtitraffic of cultural heritage®® The intended
legislative reforms also cover the creation of megies for movable and immovable cultural heritage
copyright, preservation of private buildings ofistrit value, tax concessions, vocational training;
comparing EU Member States and MEDA legislatiothimareas to provide ‘new inpufé’.

The Euro-Mediterranean Association Agreements (EMAA&over aspects of political dialogue;
respect for human rights and democracy; establishofdransitional process for the creation ofeefr
trade compatible with WTO rules; intellectual prdge services, public procurement, competition
rules, state aids and monopolies; economic coaparet various sectors; cooperation in social affai
and migration; and cultural cooperation. Implemsatais governed by an Association Council
(Ministerial) and Association Committee (seniori@éls) established under the relevant agreement.

The provisions in EMAAs covering cultural coopeoatiare limited in the context of the overall
agreement and vary from bilateral agreement totdsda agreement. None directly deal with
harmonisation of laws relating to the control o tmport, export or return of cultural objects., 8o
example, Article 71 of the EMAA between the EC @#sdnember states and Egypt provides:

1. The Parties agree to promote cultural coopmrdti fields of mutual interest and in a
spirit of respect for each other’s cultures. Thégllsestablish a sustainable cultural
dialogue. This cooperation shall promote in patéicu

- conservation and restoration of historic and caltheritage (such as monuments,
sites, artefacts, rare books and manuscripts);

- exchange of art exhibitions, troupes of perfornmanig, artists, men of letters,
intellectuals and cultural events;

- translations;

- training of persons working in the cultural field....

6. Cooperation shall be implemented in particthaough:
- a regular dialogue between the Parties;

- regular exchange of information and ideas in ewwgtor of cooperation including
meetings of officials and experts;

- transfer of advice, expertise and training;

- implementation of joint actions such as seminacs\aarkshops;
- technical, administrative and regulatory assistance

- dissemination of information on cooperation initias®®

To the extent that the Barcelona Process and tHe &l designed to encourage deeper integration

% Ibid., p.10.

Ibid.

Euro-Mediterranean Agreement establishing an éiation between the European Communities and themiver
States and the Arab Republic of Egypt, 25 June 2001 (2001) 184 final.

67
68
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with membership of the EU, it is arguable that liheted existing EC regulatory and harmonisation
action in controlling the illicit traffic of cultid objects should logically be extended to the MPCs
However, the current EC regime would be of limitezhefit for these countries. The Directive and
Regulation have had little impact in the EU andehbeen rarely used by its member states to®date.
See Annex 3 for a summary of claims under the BE€diive.

Efforts to curb the illicit traffic of cultural obgts can also draw upon the increasingly explicit
connection being made at the multilateral leveleein human rights and cultural heritage. The
preamble of the EMAAs reaffirms that parties’ cortment to the principles of the U.N. Charter
‘particularly the observance of human rights, deratic principles and political and economic
freedoms which form the very basis of this Assaoigt’”® The clause covering respect for democratic
principles and fundamental human rights is considlen ‘essential element’ of all the agreemets
the European Commissidh. Since the 1990s, the UN Committee on Economicjgsand Cultural
Rights, which oversees implementation of the Irdgamal Covenant on Economic, Social and
Cultural Rights, has confirmed that Article 15())¢avering the right to cultural life implies a g
duty on the state party to protect cultural hegtdmpm theft and deliberate destructién.More
recently, the Human Rights Council has emphasibesimportance of cultural heritage for the
effective enjoyment of cultural righf8. Resolution 6/11 of 2007 affirms that ‘States bear
responsibility for intentional destruction or fakuto take appropriate measures to prohibit, preven
stop and punish any such destruction of culturaitdge of great importance for humanity, to the
extent provided for by international la.

Finally, it is interesting to note that the BaraeoProcess has moved beyond enforcement of these
bilateral trade agreements and has encouragedagsrof regional (South-South) integration between
the Mediterranean countries. The Arab-MediterranEege Trade Agreement (Agadir Agreement)
between Egypt, Jordan, Morocco and Tunisia; aratdyihl agreements between Turkey and Morocco
and Tunisia and between Israel and Jordan arededlin these efforts.

4. Conclusion

The European Community and its Member States aatingiison in controlling the illicit traffic of
cultural objects is an advantageous step for alhtries in the Mediterranean region. Internalhg t
European Union must balance a diversity of intsresthis field including member states hosting art

%9 see Council Regulation N0.3911/92 on the expordudtiiral goods to third countries, OJ [1992] L 385ind Council

Directive 93/7/EEC on the return of unlawfully renealvcultural objects, OJ [1993] L74/74; DirectiveD2(B8/EC of the
European Parliament and of the Council of 5 Jund 2Z00ending Council Directive 93/7/EEC on the returewdtural
objects unlawfully removed from the territory ofveember State [2001] OJ L 187/4Report from the Commission to
the Council, the European Parliament and the Eurogeanomic and Social Committee of 21 December 2@¥tond
report on the application of Council Directive 9®HEC on the return of cultural objects unlawfullyn@ved from the
territory of a Member State’, COM(2005) 675 finahd Report from the Commission to the Council, theofean
Parliament and the Economic and Social Committe25ofay 2000 on the implementation of Council RegatatNo
3911/92 on the export of cultural goods, and CouBdaiéctive 93/7/EEC on the return of cultural oltgeanlawfully
removed from the territory of a Member State, CONMIO®@) 325.

Third preambular recital, EMAA with Egypt, n.69.
Euro-Med Association Agreements, Implementatiend®, Relex F, Brussels, 30 July 2004, p.2.
See UN Docs.E/1991/23, para.79; E/1992/23, @t@s312; E/1993/22, para.186; and E/1995/22.ha6.

HRC resolution 6/11 of 28 September 2007 entitRtection of cultural heritage as an important ponent of the
promotion and protection of cultural rights’. Thesolution was adopted without a vote. The EC inditated that it
would vote against the resolution if put to a vote.

70
71
72
73

& Ibid., para.5.

& Montalbano, n.63, p. 45 at p.48.
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markets and promoting the liberalisation of thedérain art objects; and those states rich in
archaeological sites and historic monuments wh& seeperation in the protection of their cultural
heritage. Countries in the Mediterranean regincluding EU member states, are all prone to cultura
losses occasioned by the illicit trade in cultwhjects. So it is significant that there has bseme
movement towards increasing cooperation from skedalrt market states in Europe; with the United
Kingdom, Germany and Switzerland recently ratifyihg 1970 UNESCO Convention.

There is a multitude of legal frameworks at therinational and regional levels for the protectiand
restitution) of cultural objects. In addition, milateral treaties on environmental protection and
human rights are also important in this effort. isTkxisting web of legal instruments contains
limitations and gaps in controlling the illicit tta in cultural objects removed from the land and
seabed. However, ratification of these instrumearid enactment and harmonisation of relevant
domestic laws by the EC, its member states and tefedhean countries is an important step towards
cooperation in this field until an appropriate spkst framework is adopted.
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Annex 1: Table of Euro-Mediterranean states partiego relevant cultural heritage conventions

OT

D

Q)

3

)

(o)

O

=

1954 1970 1972 1995 Barcelona (1995 2001
COUNTRY [Hague 1P |[UNESCO (WHC Unidroit [Convention|Barc Prot |Underwate|lUNCLOS
Eg;‘q’&iﬁ‘ﬁty 16/03/1983{12/04/2002 1/04/1998
Albania  120/12/196(13/06/200210/07/1989 30/05/1990|26/07/2001 23/06/2001
Algeria 24/06/197424/06/1974 16/02/1981 11/06/199¢
Austria 25/03/1964 18/12/1992 14/07/199
Belgium 16/09/196(15/09/197124/07/199¢ 13/11/199
Bulgaria 9/10/195815/09/197]7/03/1974 6/10/2003 [15/05/199¢
Croatia 6/07/1992 6/07/199p 6/07/19920/09/20008/10/1991 | 12/04/20Q2/12/2004 [15/04/199%
Cyprus 9/09/196419/10/197414/08/19742/03/2004 |19/11/1979 12/12/199¢
Czech  156/03/199]26/03/199{26/03/199] 21/06/199
Republic
Denmark |26/03/200326/03/199325/07/197¢ 16/11/200
Egypt 17/08/19545/04/1973 |7/02/1974 24/08/1978|11/02/2002 26/08/1981
Estonia 17/01/200427/10/199427/10/1994% 26/08/200
Finland 16/09/199414/06/19944/03/1987 [14/06/199¢ 21/06/199
France 7/06/19577/01/1997 |27/06/1974(s) 11/03/197816/04/2001 11/04/199¢
Germany |11/08/196730/11/200723/08/197¢ 14/10/199
Greece 9/02/19815/06/1981 (17/07/19811/01/2008 [3/01/1979 21/07/1994
Hungary |16/08/195423/10/197415/07/19848/05/1998 5/02/2002
Ireland 16/09/199] 21/06/199
Israel 6/10/1999 3/03/1978
Italy 9/05/1958 |2/10/1978|23/06/197411/10/19943/02/1979 |7/09/1999 13/01/199¢
Jordan 2/10/1957 5/05/1975 27/11/199
Latvia 19/12/2001 10/01/1994 23/12/200
Lebanon | 1/06/196025/08/19913/02/1983 8/11/1977 8/01/2007 | 5/01/199:
\';;On%:ﬂﬁ‘;:b 19/11/19519/01/1973|13/10/197¢ 31/01/1979 23/06/2005
Luxembourg29/09/196] 28/09/198] 5/10/2000
Malta 14/11/197¢ 30/12/1977 20/05/199]
Montenegro| 26/04/200726/04/20073/06/2006 (A)19/11/0419/11/200718/07/200423/10/2006
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O

4

(o)

Morocco  |30/08/19643/02/2003|28/10/197 15/01/1980 31/05/200]
Netherlandg14/10/1954 26/08/1991(s) 28/06/199

Poland 6/08/195631/01/197429/06/1974 13/11/199

Portugal  |18/02/20049/12/1985|30/09/198(19/07/200? 21/09/20063/11/1997

Romania |21/03/19546/12/1993|16/05/199(21/01/1994 21/09/200617/12/1996
Slovakia |31/03/195431/03/199331/03/199316/06/2001 8/05/1996

Slovenia 5/11/19925/11/1992 |5/11/1992 |8/04/2004 |15/03/1994|8/01/2003 | 18/09/2004-6/06/199"
Spain 26/06/199710/01/198¢4/05/1982 |21/05/200417/12/1976|23/12/19946/06/2005 |15/01/199]
Syrian Aral 6/03/1958 13/08/1971 26/12/1978|10/10/2003

Republic

Sweden 22/01/198413/01/200§22/01/1984 25/06/199

Tunisia 28/01/198] 10/03/1974 30/07/1977|1/06/1998 |15/01/200924/04/19841
Turkey 15/12/196421/04/198116/03/198] 6/04/1981 |18/09/2002

Einnl;ed%m 1/08/2002 [29/05/1984 25/07/199
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Annex 2: Summary of current Euro-Mediterranean Assaiation Agreements

COUNTRY

ALGERIA
COM (2002) 157 final

EGYPT
COM (2001) 184 final

ISRAEL
QJ L 147

JORDAN
0OJ L 129/02

LEBANON

COM (2002) 170 final
Association Agreement
(April 2002)

Council Decision and
Official Text

Council Decision
Corrigendum
Final Act@

Interim Agreement
(September 2002)

Official Text

MOROCCO
0J L. 70/00

PALESTINIAN
AUTHORITY

OJ L 187/97

SYRIA

(Final text will be soon
published on the web)

TITLE OF THE
AGREEMENT

Euro-Mediterranean
Association
Agreement

Euro-Mediterranean
Association
Agreement

Enro-Mediterranean
Association
Agreement

Euro-Mediterranean
Association
Agreement

Euro-Mediterranean
Association
Agreement

Interim Agreement
for Early
implementation of
trade measures

Euro-Mediterranean
Association
Agreement

Interim Association
Agreement,
awaiting a Enro-
Mediterranean
association
agreement

Euro-Mediterranean
Association
Agreement

SIGNED

Signed on
24.02.97

STATUS

In process of
ratification

In force since
1.06.04

In force since
1.06.00

In force since
01.05.02

In force since
1.03.00

In force since
1.07.97

Council to
decide on
signature.

ARTICLE
COVERING
CULTURAL FIELD

Article 77

Article 71

Articles 58, 60 and 61

Article 85

Article 67

Artticle 74

Article 56, 57 and 59
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TUNISIA
OJ L 97/98

TURKEY
QI L 35/96

07 217 Lfr]

Euro-Mediterranean
Association
Agreement

Agreement
establishing the
definite phase of the
customs union

Agreement
establishing an
Association between
the European
Economic
Community and
Turkey

Entry into Article 74
force 1.03.98

In force since
31.12.95

Source: European Commission, External Affairs, The Euro-Mediterranean Partnership, at
http:/fec.europa.eufexternal_relations/ewromed/med_ass_agreements.hitm (viewed 14 January 2008).
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Annex 3: Tables showing returned and instances ofdaninistrative cooperation between EU

Member States 1993-2003

Legal Protection of Cultural Objects in the Meditnean Region: An Overview

List of returns (all amicable settlements outsidehte legal return procedure)

[72)

Year Returning State | Requesting State Object
6 parts of a XV c. woodg
1993 Italy Portugal _
altarpiece
_ 3 XVII ¢ oil paintings by Juan g
1996 Portugal Spain
Landa
1996 Italy Greece ?
1997 Italy Portugal 6 oil painting include Delaix
and Miguel Angel Lupi
1999 UK (possessor) Finland Collection of old medals. Actig
for return brought before Hig
Court, London, under Art.5
the Directive but settled befd
decision by amicable settlemg
with bona fide possessor.
2000 Netherlands Austria Painting
2001 Portugal Spain Painting “Romany” of Frederig
Madrazo Kuntz
2003 UK Netherlands Manuscripts
2003 UK Portugal Archive of XVIII ¢ manuscript
? UK Sweden Books
Summary of ongoing requests for return
Year Returning State | Requesting State Object/Relt
Religious sculpture by S
1999 Portugal Italy o
Liborio
1999 Spain Portugal ?
? Germany Italy Ongoing
2002 Netherlands Italy Ongoing (armour)
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List of legal return procedures (Art.5 Directive 937/EEC)

Year Returning State | Requesting State Object

2002 Greece Germany 438 antiquities of Greekrori

2003 Greece Germany 13 antiquities of Greekrorig

] Public archives (33,00

2003 France Belgium

documents)
List of requests for search (Art.4 Directive 93/7/EC)

Year Returning State | Requesting State Outcome

? Italy UK Object not on the UK custor
territory, on Island of Jersey

1999/2000 Italy Netherlands Two items. Resolved outside 1
ambit of the Directive.

2001 Austria Germany Latin military diploma. No resu
for lack of intervention by th
authorities.

2003 Netherlands UK Due to an agreement betwsg
the parties, the objects wg
returned to the Netherlan
without the need to apply t
Directive
Removal from Germany was I

2003 Germany UK
unlawful.

2003 Germany Austria Degas painting. No result. T|
painting is not known in Austria

? Italy Germany Ongoing

? Portugal Spain Ongoing
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? Spain Germany Painting of Bernardgelotto
Without success.
Two items. Securing of tl

? Greece Germany .
objects

? Italy Netherlands ?

Notification of discoveries (Art.4 Directive 93/7/EEC)

Year Returning State | Requesting State Outcome

? France UK Lawful export under UK law
Unlawful export, bu

? Italy UK o
retrospective licences

? ltaly Greece Return under the 1970 UNES(
Convention

? UK Denmark Retrospective licence issued
Danish authorities

? UK Spain Unlawful export, but the Spani
authorites did not sue the rety
procedure

? UK Portugal Portugal did not have enou
information to give a view, so |
export licence

? UK Portugal No licence required

? UK Portugal No licence required

? UK Portugal No licence required

? UK France Licence issued retrospectivs
by French authorities

? UK France Licence issued retrospectivg
by French authorities
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? UK Italy Unlawful export, but the Italig
authorities did not use the ret
procedure

1996 (informal]Netherlands France Authorities did not use the retd

and procedure

1997(formal)

? Spain Italy Ongoing

1999 Austria Italy ?

1999 Italy Austria Gothic reliefs. No result. Orig
could not be determined. Itg
returned to owner.

2001 (1) 200jUK (3) Portugal In two cases the Portugué

(2) authorities granted retroacti
authorisation and the Biriti
authorities issues exp
licences. In the other case,
article has been sent back
Portugal on a voluntary ba
following mediation by th
British authorities between t
holder and Portugue
authorities.

2002 France Greece Prohibition of the sale

2003 UK France The French authorities ha
granted retroactive authorisat
and the British authorities ha
issued an export licence.

2003 Germany Austria Objects of Greek origin. N
result. Restitution abandoned
lack of conditions.

Source: Report from the Commission to the Courhié, European Parliament and the European
Economic and Social Committee of 21 December 2@#cond report on the application of Council
Directive 93/7/EEC on the return of cultural obgatnlawfully removed from the territory of a
Member State’, COM(2005) 675 final, pp.1112; angdtefrom the Commission to the Council, the
European Parliament and the Economic and Socialn@tte®e of 25 May 2000 on the implementation
of Council Regulation No 3911/92 on the exportwfural goods, and Council Directive 93/7/EEC on
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the return of cultural objects unlawfully removedrh the territory of a Member State, COM (2000)
325, pp.22-23.
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The 2001 UNESCO Convention on the Protection of thdnderwater Cultural
Heritage: Main Controversies

Jeanne-Marie Panayotopoulos

Abstract

The protection of the underwater cultural herithgs been a source of considerable interest in
recent years, and the need for the elaborationagoghtion of a comprehensive international
regime had become urgent. This led to the adomifaihe Convention on the Protection of the
Underwater Cultural Heritage on 2 November 2001Hey3f' General Conference of UNESCO,
which entered into force three months after theodigf the twentieth instrument of ratification,
acceptance, approval or accession, on 2 JanuaB28§et, among the 24 States having already
adhered to it, nine of them are Mediterranean St#&part from serious hurdles in setting up the
definitions of the general principles to be accépthree other issues — mainly dealing with the
delimitation of State jurisdiction in the variousaritime zones — were the bones of contention
which led to abstentions and negative votes by mmagritime States. A thorough analysis of the
negotiations’ procedures and the resulting rulethefConvention will point out the (still lasting)
controversies and their practical consequences.

Keywords

underwater cultural heritage protection - 2001 URBESConvention - jurisdictiomatione loci—
controversies - technical rules - law of the seaveation - law of salvage law of finds

“PhD researcher, European University Instituterdfioe. Jeane-marie.panayotopoulos@eui.eu.
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1. Introduction

As a real hidden museum, endowed with excellentsemation qualities, the sea hosts an
unimaginable quantity of archaeological, historieald cultural objects.Underwater cultural
heritage consists of all conserved material tra¢dgimanity, i.e. shipwrecks, vessels, buildings,
structures and other manmade objects, as well mamuemains, as long as they are underwater.
Considering the difficulty in accessing these melitiey still hold a great number of the secrets of
mankind’s history, even though rapidly progressaygtematic archaeological exploration has
opened a window on this unknown past. Presenirgy drchaeological sites discovered as
sources of knowledge is a challenge if this windswto remain opef.While some underwater
archaeological sites disappear naturally every,ybarreal danger for the heritage remaining on
the bottom of the seas results from plunderingadesiruction through the acts of adventurers and
speculators acting for profit and disregarding shientific interests and the practices of modern
archaeology. Inevitably this threat raises the @sell the legal framework applicable to the
underwater cultural heritage.

The question of the legal status of the underwatdtural heritage involves a combination of
elements, at national and international level. &ianal level, general or specific legislation, lsuc
as property law, admiralty law, tax law, environfamprotection laws and conflict of law rufes
must be taken into account. At international letie¢ legal framework has been the source of
considerable interest in recent years, in partictilanks to the negotiations held at UNESCO in
view of the finalization of the Convention on thetection of the Underwater Cultural Heritage
(UNESCO Convention). The UNESCO Convention, comgjsbf 35 articles and 36 rules in
AnneX, was adopted on 2 November 2001 by th®& General Conference of UNESCO, by a
vote of 87 in favour, 4 against and 15 abstentiofise UNESCO Convention stipulates its entry
into force three months after the deposit of thertieth instrument of ratification, acceptance,
approval or accessidnThus, on 2 January 2009, after thé"2tate had adhered to it, the
UNESCO Convention entered into forées yet, among the 24 States having already adhered
it,” nine of them are Mediterranean Stdtes.

=

Caflisch L., La condition des épaves maritimesdenit international public, in « Droit et Justisge Mélanges en
I’'honneur de Nicolas Valticos, Paris, Pedone, 19981

2 see the Society for Historical Archaeology (SH®jatement of Principles on the Revised UNESCO Draft
Convention [CLT-96/CONF.202/5 Rev.2], unanimously ppeoved on June 28, 2000,
http://www.sha.org/lUNESCOd.htm.

Strati A.,The protection of the underwater cultural heritagenternational legal perspectiyén “Archaeological
Heritage: Current Trends in its Legal Protectioninternational Conference, Athens, 26-27 Novemhb@92]
Institute of Hellenic Constitutional History and i@&titutional Law, ed. P. Sakkoulas Bros., Ather®85l p. 143.

“Rules concerning activities directed at the umdger cultural heritage”.

Abstained : Brazil, Colombia, the Czech Repulfimnce, Greece, Germany, Guinea-Bissau, Icelangel| the
Netherlands, Paraguay, Sweden, Switzerland, theetrkKingdom, Uruguay ; Voted against: The Russian
Federation, Norway, Turkey and Venezuela. The dn8tates of America expressed itself against thev@ation,
without however to participate to the vote as iswat member of UNESCO at the time.

According to Article 27 UNESCO Convention.

States parties to the UNESCO Convention: Pan8ulgaria, Croatia, Spain, Libya, Nigeria, LithuanMexico,
Paraguay, Portugal, Ecuador, Ukraine, Lebanon,t$aicia, Romania, Cambodia, Cubldpntenegro, Slovenia,
Barbados, Tunisia, Grenada, Slovakia and Albanill-of these States had voted in favour of the UNIES
Convention, except for Paraguay which had abstained
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One of the principal motivations for the elaborati@and adoption of a comprehensive

international regime for the underwater culturatitage was the need to act urgently and

collectively in order to prevent damages causediriderwater cultural heritage by threats

appearing through the rapid development of techgyolduring these last thirty years. Indeed

underwater activities today reach wider areas ageper waters, and at the same time are
accessible by a larger (mostly untrained) publinfdttunately, one cannot help but notice that

these quantitative increases appear to be invepsehortionate to the concern of these persons to
act for the real protection of underwater cultunatitage and keeping this heritage safe from
mere commercial interests.

Looking into the effects of rapid technological dpment, it could appear as a ‘chance’ for the
underwater cultural heritage protected throughatieial underwater archaeological techniques,
but at the same time as a ‘threat’, since this ldgweent removes the naturally granted protection
of this heritage by the depths and laws of phy®esides the traditional activities of exploitation
of biological and mineral resources, the irregaletivities for excavation and recovery of cultural
and archaeological goods contrary to archaeologigat further harm the marine environment.
Even in cases where the recovery is centred on esoiatly less valuable underwater heritage
and could thus be considered as less harmful rtt@eologists and experts and, by extension, all
of us, are deprived of essential facts and infoionat

UNESCO's initiative resulting in the Conventionalso directly linked to the admission, by the
Member-States, of a flagrant insufficiency of thxéstng rules in this field, as negotiated during
the Third United Nations Conference on the Lawh# Sea (UNCLOS Ill) and codified in the
United Nations Convention on the Law of the Sea QURS) in 1982. Although the latter can be
considered as an innovative conventional systemiegards its rich normative construction
regulating the law of the sea, it addresses thestique of the underwater cultural heritage in
international waters merely in a very brief manmegognizing its specificity and the essential
need to protect it (Articles 149 and 303). Bothictes contain vague and ambiguous rules, this
insufficiency probably being attributable to thectfahat the question of underwater cultural
heritage protection was relatively insignificant domparison to major concerns addressed by
UNCLOS IlI, in particular as regards natural resest®

In view of the weaknesses of the internationalgaleeady existing in this field, the international
community reacted by initiating negotiations fore tladoption of an internationad hoc
instrument aimed at the protection of the underwatdtural heritage and at filling this “legal

lacuna™* These negotiations, which began in 1994 withinftamework of UNESCO, aimed at

(Contd.)
8

Mediterranean States parties to the UNESCO CdiorerCroatia, Spain, Libya, Portugal, Lebanon, huwoegro,
Slovenia, Tunisia and Albania.

Carducci G.La Convenzione UNESCO sul patrimonio culturale sgjp@q Rivista di Diritto Internazionale,
1/2002, p.54.

For a more detailed explanation of the negotmpioocess of Articles 149 and 303 UNCLOS see: iS&at‘The
protection of the underwater cultural heritageearerging objective of the contemporary law of tea”’s1995, pp.
300 et seq. ; Blake JThe protection of the underwater cultural heritadeternational and Comparative Law
Quarterly Vol. 45, 1996, pp. 819-843 ; Forrest @.,new international regime for the protection ofdenvater
cultural heritage International and Comparative Law Quarterly, \&dl, 2002, pp. 512-513 ; Migliorino Un Situ
Protection of the Underwater Cultural Heritage und@ternational Treaties and National LegislatioThe
International Journal of Marine and Coastal Law, ¥6, 4, 1995, p. 486.

Boesten E.Archaeological and/or Historical Valuable Shipwreck International Waters, Public International
Law and What it Offers2002, p. 1 ; Boesten EThe UNESCO Draft Convention on the Protection @& th
Underwater Cultural HeritageProfessional Shipwreck Explorers Association,9.980SEA.org, Introduction.

10
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bringing together and building on the various emgtprojects and thoughts on a codification of
the law to be applicable to underwater culturalthge.

Precursory drafts were prepared in 1977, af eowigg frustration of some States with the slow
progression of UNCLOS Il and the quasi-total onaesof the issue of underwater archaeology
during the negotiations for an international corii@non the law of the sea. These States then
appealed to the Parliamentary Assembly of the Gbwfidccurope to establish a report on the
protection of underwater cultural heritage at adpean level.

In the wake of this repdft in 1978, the Parliamentary Assembly of the Colun€iEurope
adopted Recommendation 848 on underwater cultwedtalye, drafted by the Committee on
Culture, Science and Education. This recommendasinongly urged the member-States to
revise, where necessary, their pre-existing lawsrder to respect the minimal legal obligations
provided in the Annex of this recommendatforit also requested the Committee of Ministers to
draft a European convention on the protection afemwater cultural heritage. The project of a
European convention on the underwater culturaltdgei of the Council of Europe, which
emerged in 1985, was never adopted due to Turlgtgosg opposition concerning the territorial
application**

In 1993, the Director General of UNESCO undertoatea preliminary study on the possibility
of adopting a new international convention on thatte’®. Taking note of the rigorous work
done by the Cultural Heritage Law Committee of theernational Law Association (ILA) in

drafting a Project for a Convention on the undeewatultural heritage, the Director General
decided to wait for the ILA to finish its project conventiori® before presenting his feasibility

12 Report of the Committee on culture and educatibthe Parliamentary Assembly of the Council of &g on

underwater cultural heritage (the so-called “RoReport”), Rapporteur: M. Roper ; Rau Mullturgiterschutz im
Meer: eine erste Analyse der neuen UNESCO-Konvenfieitschrift fur ausléandisches offentliches Reaht
Vélkerrecht 61, 2001, p. 838.

The minimal legal obligations provided mainly ttledl objects situated beneath water and at |e@8tykars old
should be protected, that law of salvage would b@tapplicable on these objects, but that a fixednitial
compensation should be determined for the findamd, that national jurisdiction should extend to08 Rautical
mile limit in order to control activities threatewy underwater cultural heritage (“cultural heritagene”) ;
Dromgoole S., Gaskell NDraft UNESCO Convention on the Protection of thedélwater Cultural Heritage
1998 The International Journal of Marine and CoastakLVol. 14, N°2, 1999, p.172.

The draft proposed to extend jurisdiction for tleenoval of cultural objects to the contiguous zori&rati A.,

Protection of the underwater cultural heritage: finche Shortcomings of the UN Convention on the dfatlve Sea
to the compromises of the UNESCO ConvenfiofiUnresolved Issues and New Challenges to the bf the Sea
— Time Before and Time After”, eds. A. Strati-M. @aineli-N. Skourtos, Martinus Nijhoff Publisher€)as, p.

22 ; Forrest C., A new international regime for gretection of underwater cultural heritage, op., @.514; Rau
M., Kulturguterschutz im Meer: eine erste Analyge deuen UNESCO-Konvention, op. cit. p. 839.

UNESCO Resolution, 26 March 1993.

16 1n 1988, when the ILA established the Culturatitdge Law Committee in charge to draft a convanpeoject, its
first task was to evaluate the pre-existing rutmstiie protection of underwater cultural heritagéenigh seas (i.e.
“all parts of the sea that are not included in éielusive economic zone, in the territorial seanothe internal
waters of a State, or in the archipelagic waterarofarchipelagic State” — Article 86 UNCLOS). Thé\lsoon
concluded to the necessity of a new convention raferoto overcome the apparent difficulties raisgdtioe
provisions of the UNCLOS. After a long preparatjperiod, this Committee presented a draft convenpiorthe
underwater cultural heritage protection. The draftef the ILA project deemed Article 303 par. 4 UNTS —
which stipulates that “this article is without préjce to other international agreements and rulésternational
law regarding the protection of objects of an aetiagical and historical nature” — a legitimate isder the
establishment of a new convention, and considenat guch initiative would allow the States to respéeir
obligations of Article 303 par. 1 of UNCLOS whickates that “States have the duty to protect objettan

13
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study to the Executive Board of UNESCO.

At the ILA, the final project of the convention wadopted in 1994, during the '6€onference
held in Buenos Aires (ILA Draft). The ILA Committseapproach consisted of three specific
strategies! First, in order to avoid problems relating to mulef private ownership, the
Committee chose to protect underwater culturalthgei which had been submerged for at least
100 years and which had been abandoned by its ewBecondly, the protection regime was
mainly left to the discretion of the coastal staiad their jurisdiction was extended to an area of
up to 200 nautical miles from the baseline, thuanting the possibility for each coastal state to
create at their discretion “cultural heritage zdneswhich they would have jurisdiction over
activities affecting the underwater refitsFinally, in this project, salvage law, which bytiéle
303 par. 3 UNCLOS was still applicable for marine archaeology whigrere is freedom of the
high-seas, was declared inapplicalll€he ILA Draft also contained, in an Annex, thejpob for

a Charter on the Protection and Management of Wvater Cultural Heritage drafted by the
International Council of Monuments and Sites (ICO8)OThis Charter, which was finally
ratified by the ICOMOS in 1996, sets a number ohndienark standards for the practice of
underwater archaeology.

A number of States considered UNESCO as the mgebppate forum to adopt a multilateral
convention on underwater cultural heritage, andighothey considered the ILA Draft as a very
useful basis, the governmental experts concluded fiirther elaboration on certain crucial
questions was still needétin 1996, a meeting of governmental experts waarisgd?, which
unanimously agreed to proceed with the drafting obnvention under the auspices of UNESCO
and in collaboration with the Division for Oceanfdifs and the Law of the Sea (DOALAS) of
the United Nations Organisation (UNO) and of théidnational Maritime Organisation. The
experts would use the ILA Draft of 1994 and the @muof Europe draft convention as
foundations of their further worR.Thus, a more technical and legal approach replametighly
politically connoted preparatory process of the WKISG*, without however excluding the
presence of political issues from the negotiatiddigpport by all States for the drafting of a
convention on the protection of underwater cultteitage was far from certdiand the forum

(Contd.)
archaeological and historical nature found at sebshall co-operate for this purpose”.

7 Forrest C., A new international regime for thetpction of underwater cultural heritage, op. @it515.

Article 5 par.1 of the ILA Draft — Similar to th@roposal Greece had already formulated durind tRELOS 111
negotiations.

18

19 Article 303 par.3 reads: “Nothing in this artied#ects the rights of identifiable owners, the lafasalvage or other

rules of admiralty, or laws and practices with exggo cultural exchanges”.

2 okeefe P. J., Nafziger J.A.RReport — The Draft Convention on the protectiontred Underwater Cultural

Heritage Ocean Development and International Law, Vol. 2994, p. 406 ; Strati A.Protection of the
underwater cultural heritage: from the Shortcomingk the UN Convention on the Law of the Sea to the
compromises of the UNESCO Conventigm cit., p. 37.

According to J. Allain, the ILA Draft “does naike into full account the ‘package deal’ ” estdidid by UNCLOS
IIl and “seems to undermine the interests of cerséates as conceived in the Law of the Sea Coiovent Allain
J.,Maritime Wrecks: Where the Lex Ferenda of Underw@eltural Heritage Collides with the Lex Lata dfet
Law of the Sea Conventioyirginia Journal of International Law, Vol. 38998, p.748.

21

2 Governmental experts meeting, 22-24 May 199@aris.

2 Rau M., Kulturgterschutz im Meer: eine erste lfxea der neuen UNESCO-Konvention, op. cit. p. 839.

2 Savadogo L.La Convention sur la protection du patrimoinetatgl subaquatique (2 novembre 200Rgvue

Générale de Droit International Public, 2003/134.

% Norway, for example, which expressed the greatppbsition during the second experts meeting, ctedethe
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in which its elaboration would take place as waslitlae form this text would take still remained
blurred?® The Director General of UNESCO presented a firsfftdn 19982’ After a second
meeting in 1999, the negotiating parties agreegrasent the final draft at the 3General
Conference of UNESCO in 2001 in order to find dfuilm between the opposed stakes of
protection and exploitatioff. The fundamental principles negotiated were théeStabligations

to protect underwater cultural heritage in the aagi maritime zones and to cooperate for the
achievement of this task, this being done for tiedfit of mankind?

In the final version of the UNESCO Convention, agdpin 2001, the widely used term
“underwater cultural heritag&”’ presents considerable uncertainties, in particasato whether
objects, sites or other entities qualify as “cudtureritage”* Article 1 par. 1 a) of the UNESCO

(Contd.)
project as a whole, claiming its preference totbeeissue of underwater cultural heritage protectegulated by
national laws and by the General Assembly of theDlUNafziger J.A.R., Historic Salvage Law RevisitedDcean
Development and International Law, Vol. 31, 20008%.

%8 An initial debate arose concerning the choice ofBECO as the adequate forum for negotiations and the

possibility to enter into conflict with other foma international instruments, liable to interfenethe UNESCO field
of action. The intended convention being a projattégrating three different spheres of legal regoig and
though UNESCO’s mandate applied only to one of thieen culture, the choice of UNESCO was finallydea
Forrest C., A new international regime for the potion of underwater cultural heritage, op. cit.,.547 ; An
opposition between “culturalists” and “maritimistafose. The culturalists, emphasising on the alltaspect of
underwater cultural heritage, considered the dmgftif such a large convention in the framework BIE$CO as a
great step forward. The maritimists held that thprapriate authority for the drafting of a conventiexclusively
dedicated to the discoveries at sea should be %@®,UWvhich had already drafted the UNCLOS, and nidr d
UNESCO have the expertise, nor the means and foadsssary for such an objective. It was, finalladtle
without winners, as the “culturalists” imposed thESCO framework and the “maritimists” gained inpimsing
the adoption of the legal categories of the UNCL@&ssan H.Le patrimoine culturel subaquatique ou la
dialectique de I'objet et du lieun « La Mer et son Droit », Mélanges offerts autemt Lucchini et Jean-Pierre
Quéneudec, Paris, 2003, p. 128 ; Moreover, theegsaat the negotiations considered the legal natifitbe final
text differently. For some States, it should becoame agreement similar to the 1995 Agreement for the
Implementation of the Provisions of UNCLOS Relatiogthe Conservation and Management of Straddlish F
Stocks and Highly Migratory Fish Stocks, the fitakt being thus considered as implementing Artidlé9 and
303 UNCLOS of which it would be entirely dependeilteclaration by the representative of Norway MIiKoat
the General Assembly : « [...] The Convention is kbgal framework within which all activities related the
oceans must be considered. », Debate on the Caoweon the Protection of Underwater Cultural Heyéa
Selected Documents, Assemblée générale de I'ONWjrdmmental Policy and Law, June 2002, pp. 185 ;
Following the strong opposition by States not partto UNCLOS (as, e.g. Turkey), as well as notihg t
difficulties which would arise by the adoption af BNCLOS “implementation agreement” — in the steehse —
by UNESCO, this idea was finally abandoned, Rau Me UNESCO Convention on Underwater Cultural
Heritage and the International Law of the S&&ax Planck Yearbook of United Nations Law, Volue2002, p.
447.

Governmental Experts Meeting, Paris, 29 Junel21R08.

Johnson C.For Keeping or for Keeps? An Australian Perspective Challenges Facing the Development of a
Regime for the Protection of Underwater Culturalritege, Melbourne Journal of International Law, Vol.1,000
p. 20.

Boesten E., The UNESCO Draft Convention on theteetion of the Underwater Cultural Heritage, ojt., c
Conclusion ; C. FORREST, A new international regiimethe protection of underwater cultural heritagp. cit.,
p. 514.

On a conceptual, structural and legal analystb@fefinition see: Prott, L.VThe definition of the Archaeological
heritage in “Archaeological Heritage: Current Trends in itsghé Protection”-International Conference, Athens,
26-27 November 1992, Institute of Hellenic Consiitnal History and Constitutional Law, ed. P. Sakles Bros.,
Athens, 1995, pp. 9-26.

According to C. Forrest, the formulation of “umdater cultural heritage” encompasses necessarsybgective
character A new international regime for the protection oflerwater cultural heritageop. cit, p. 523.
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Convention describes the underwater cultural tggitas “all traces of human existence having a
cultural, historical or archaeological charactelickhhave been partially or totally under water,
periodically or continuously, for at least 100 y&arThus, to be included into the UNESCO
Conventionratione materiag the objects found must constitute “traces of huregistence”*
This formula was chosen in opposition to the singole —rather vague- term “objects”, which
had been introduced into Articles 149 and 303 padNCLOS?. The term “object” had often
been criticized in the past, as it implied thatidles 149 and 303 only covered single objects and
not archaeological sites as a whole, thereby crgatincertainty as to the protection of the

material context around the objetts.

The UNESCO Convention was willing to cover cultunatitage sites, i.e. the entire environment
surrounding the underwater cultural heritage fouasl,is apparent from the mention of the
“archaeological and natural context” twice in Alticl par. 1 a). Furthermore, this Article
includes a list of cultural heritagewhich however, is not meant to be exhaustivoreover,
the term “traces of human existence” should notdael to imply that the objects for protection
must have been created by man, rather they shaltdze or signs of past human presence. This
large definition is also confirmed by the inclusiam Article 1 par. 1 a) of terms such as “human
remains” and “natural context” without deprivingetlunderwater heritage from its “cultural”
dimensiort’

Finally, the expression retained in Article 1 does include sites, which, while not necessarily
manmade, have an important spiritual charactecéotain people, the only reference being the
inclusion in Rule 5 of the Annex to the UNESCO Cemition of “venerated sites” stipulating that
“activities directed at underwater cultural hergaghall avoid the unnecessary disturbance of
human remains or venerated sites”.

32 This formula had already been introduced intacketl par. 1 of the Draft European Convention loa protection

of the underwater cultural heritage and in the IDAaft ; O'Keefe P. J., Nafziger J.A.RReport — The Draft
Convention on the protection of the Underwater @alt Heritage op. cit, pp. 405-406.

33 Articles 149 and 303 are headed : “Archaeologamadl historical objects” and “Archaeological andtbiical

objects found at sea”

3 O'Keefe P. J., Nafziger J.A.R., Report — The Dr@bnvention on the protection of the Underwateft@al

Heritage, op. cit,, p. 406 ; Rau M., Kulturgitensizh im Meer: eine erste Analyse der neuen UNESCO-
Konvention, op. cit., p. 841.

% Article 1 par. 1 (a) UNESCO Convention: “such(gssites, structures, buildings, artefacts and ammemains,

together with their archaeological and natural erit(ii) vessels, aircraft, other vehicles or artlyer part thereof,
their cargo or other contents, together with tlaethaeological and natural context; and (iii) otgexf prehistoric
character”.

% The “such as” rather points out the elements pagtably found underwater, without defining thdmugh.

Dromgoole S., Gaskell NDraft UNESCO Convention on the Protection of thedemvater Cultural Heritage
1998 op. cit pp.195-196 ; It should therefore not simply Baaural site”, as some proposals in this directiawl
been made by some experts and observers at thengmmtal experts meeting in 1996 ; The proposaldentsy
some delegations to extend the definition so asttude sites and landscapes with great importdacehe
understanding of our history — such as the Baftl®abamis (480 a. D.) and the Titanic wreck siteoff@sition put
forward by South Korea, Tunisia and Venezuela, yoote S., Gaskell NDraft UNESCO Convention on the
Protection of the Underwater Cultural Heritage 19@®. cit., p. 196) — or to protect sites with special $pai
character were not kept in the final text (Thisaideas inspired by the Australian delegation for Alwrigines of
Oceania revering underwater sites which where @nstirface thousands of years ago. This positicalss
reinforced by the national laws including naturékes in the protection sphere. E.g., the Nation#@tdtic
Preservation Act of the United States of Americal®66, includes not only wrecks, but also othermseiged
(cultural) elements such as natural sites reveyetid Paleo-Indian civilizations of more than 1@@@ars ago.
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During negotiations, the delegations could not heagreement on a more precise definition of
the “traces of human existené®and finally agreed to include traces of humanterise “having

a cultural, historical or archaeological charactéinese adjectives being taken from Article 149
and 303 par. 1 UNCLOS.

Concerning the time criterion, national legislatmontains various definitions of, and time-limits
for, the age which an object must have in ordequalify for archaeological protection. In
general, most national laws provide for a peri@urfrL00 to 200 years underwdfer

The UNCLOS does not mention any minimum age in orii@ an object to qualify as
“archaeological” or “historical” pursuant to Arteed 149 and 303 par. 1, in spite of some attempts
to that effect during UNCLOS Ifft Such an age limit appears however in Article 1 paof the
Draft European Convention on the protection of uma¢er cultural heritage, providing that
objects should be at least 100 years old in owlgualify for protectiorf?

The UNESCO Convention does not take up this agi-bot rather states that the objects to be
protected must have been “partially or totally undeater, periodically or continuously, for at
least 100 years” and not only be at least 100 yadrer totally immerged for this period. Indeed,
this condition is useful in distinguishing the seayf application of heritage legislation from that
of salvage law® On the other hand, paradoxically, this definitmuld exclude from protection
cultural objects having sunk only recently, suclamasient statues (more than 100 years 8id).

3 Some delegations considered that the 100-yeatisdp#as enough for entering the protection scopehe

UNESCO Convention (proposal of Argentina, AustraRaland and South Africa during the fourth goveental
experts meeting in March 2001) and other delegatimsisted upon giving a more precise content is th
expression in order to avoid the inclusion of abjeot, including waste, having been underwatenfore than 100
years (position of Germany, Finland, Greece, thitddrKingdom, Iran, Italy and the Russian Federgtio

3 However, scholars soon criticized the adjectif@shaeological” and “historical” to be confusing, create an

unfounded opposition between what is “historicaltiavhat is “archaeological” and to be a redundamtecessary
addition, as the same legal regime applies to dgeritas well of historical, as of archaeologicalrabir ; Rau
M., Kulturglterschutz im Meer: eine erste Analyse daran UNESCO-Konventipop. cit, pp. 844-845; Carducci
G., La Convenzione UNESCO sul patrimonio culturale sgjp@&q op. cit, p. 65 ; Carducci GNew Developments
in the Law of the Sea: The UNESCO Convention oPthtection of Underwater Cultural Heritag@JIL, 2/2002,
p. 423. The proposal made in 1999 by the UnitedeStaf America and the United-Kingdom to introduce
“significance test” for the determination of undeter cultural heritage was rejected by Portugageftina,
Greece and Colombia, Strati ARrotection of the underwater cultural heritage: finc¢he Shortcomings of the UN
Convention on the Law of the Sea to the compromisése UNESCO Conventipop.cit, 2006, p. 41.

0 Strati A., “The protection of the underwater audtl heritage: an emerging objective of the conteragy law of the

sea”,op. cit, pp. 178-179 ; Strati AGreece in “Legal Protection of the underwater cultural hegge — National
and International Perspectives”, ed. S. Dromgobites Hague, 1999, pp.69-71; Greece qualifies asniterwater
cultural heritage all elements dated until 1458, d¢ibjects dating from 1453 to 1830 are enterinthis category
only if the Archaeological Council recommends iistbense.

1 Rau M., Kulturguterschutz im Meer: eine erste lfxea der neuen UNESCO-Konvention, op. cit., p. 844

42 Article 1 par. 2 of the Draft European Conventieads : « Underwater cultural property being asiel00 years

old shall enjoy the protection provided by this €emtion. However, any contracting State may provids such
property which is less than 100 years old shalbetiie same protection ».

B Strati A., Protection of the underwater culturatitage: from the Shortcomings of the UN Conventio the Law

of the Sea to the compromises of the UNESCO Coiermp. cit., 2006, p. 42.

The major problem appearing when reading thivipian is the determination of the 100 years. Oae indeed
ask whether time should be counted up to the mowifediscovery or whether it should be wiser to tstaunting
the 100 years when activities are started on thitsi@l heritage. Some scholars defend this seetew as, first,
the aim of the UNESCO Convention is to encouragsitu protection, and, secondly, this counting methodildio
allow to include a greater number of objects i@ protection scheme ; Forrest &.new international regime for
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However, this time-limit can also be interpretedgeanting major flexibility, as an object which

does not fall into the definition of underwater tawhl heritage today, could be included and
protected tomorrow, the advantage being that thre@iprotection of the UNESCO Convention
will not fade away with time, but rather includestbbjects which will be the historical heritage of
future generation.

Further than limiting the scope of application tigh the definition of the underwater cultural
heritage, the UNESCO Convention confines its schpeexcluding, in Article 1 par. 1 (b),
“Pipelines and cables placed on the seabed” andrtiole 1 par. 1 (c) “installations other than

pipelines and cables, placed on the seabed ahith stide”

The negotiating parties met with some difficultiesagree on numerous fields. Some of them
however draw major attention and were ferventlyatieth. After serious hurdles in setting up the
definitions of the general principles to be unanisig accepted, three other issues, which
nourished the debates during (and after) the ratgmiis for the establishment of the UNESCO
Convention, were the bones of contention whichttedbstentions and negative votes at thHé 31
UNESCO General Conference.

2. The international legal basis for the UNESCO Covention : Articles 149 and
303 of the UNCLOS

As has been mentioned before, during the UNCLOS dtderwater archaeology was not
considered an area which merited debate. It isratthen discussing the regimes of the areas
beyond national jurisdiction that Greece introduttesl idea to regulate the protection of objects
with archaeological and historical value which cblle accidentally found in these zofiés.
Initially, the debates on the archaeological qoestemained limited to elements discovered on
the seabed beyond the zones under national juiicedliand this is how Article 149, dealing with
archaeological and historical objects found in #rea — i.e. the seabed and ocean floor and
subsoil thereof, beyond the limits of national gdittior’ * —, came to into bein®.

In 1979, in the ¥ Committee of UNCLOS III, various proposals suppdrthe inclusion of
provisions defining the legal status of the archagioal or historical objects found on the

(Contd.)
the protection of underwater cultural heritagm. cit, p. 524 ; Fletcher-Tomenius P., ForrestTe Protection of
the Underwater Cultural Heritage and the ChallerafdJNCLOS Art Antiquity and Law, Vol. 5, 2/2000, pp. 131-
132 ; Rau M.Kulturguterschutz im Meer: eine erste Analyse daren UNESCO-Konventipop. cit, p. 845.

45 Boesten E., « Archaeological and/or Historicalldhle Shipwrecks in International Waters, Publitefnational

Law and What it Offers »gp. cit, pp. 137-138 ; Rau MKulturglterschutz im Meer: eine erste Analyse deren
UNESCO-Konventignop. cit, p. 846, note 67 ; Fletcher-Tomenius P., For@st The Protection of the
Underwater Cultural Heritage and the Challenge diCLOS op. cit, p.133.

These provisions aim at respecting a set of edfor the States parties, laid down in variousclas of
UNCLOS, such as Articles 51, 58 81, 79, 87 §1 ¢ &b2 to 115 ; the major difference between thelpips and
cables, and the “other installations” being that fhist are totally excluded of the scope of amilun of the
UNESCO Convention, while the latter seem to pogdile included into it once they will not have béanuse”
anymore and underwater for 100 years.
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47 Strati A.,Protection of the underwater cultural heritage: findhe Shortcomings of the UN Convention on the Law

of the Sea to the compromises of the UNESCO Cadaweap.cit., 2006, p. 28.
48 Article 1 par. 1(1) UNCLOS.

49 Strati A.,Protection of the underwater cultural heritage: finche Shortcomings of the UN Convention on the Law

of the Sea to the compromises of the UNESCO Caareifiid., 2006, p. 28.
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continental shelf or on the seabed of the exclusivenomic zone (EEZf. When a general
protection obligation of these objects, wherevemfly was proposed, the debate was brought to
UNCLOS Il which decided to include article 303 amycthe general provisions of the Law of the
Sea Conventiort

A. Article 149 UNCLOS

The debate concerning archaeological objects fmmthe seabed of the Area began in 1971,
with a first proposal by Gree¥ewithin the framework of the UN Committee entrusteith the
preparation of UNCLOS Ill — the Committee on the&xaful Uses of the Seabed and the Ocean
Floor beyond the Limits of National Jurisdictionh@ Seabed Committe®)All proposals put
forward the designation of the Seabed Authoritth@scompetent international organ to deal with
archaeological treasures and to consider the rigftttee States of origirf.

While the first substantive sessions of UNCLOSdIidl not greatly alter the proposal of Sub-
Committee | of the Seabed Committee, the text whdly modified during the New York session
of 1976, and the role of the Authority disappeared.

Article 149 is alex specialis concerning the ‘Area’, and linked to the famoumaept of
“common heritage of mankind” including all minesadlid, liquid or gas resources it contains in
situ (Article 136 UNCLOS). It provides thatlt objects of an archaeological and historical
nature found in the Area shall be preserved or aggl of for the benefit of mankind as a whole,
particular regard being paid to the preferentiaghts of the State or country of origin, or the
State of cultural origin, or the State of histodi@nd archaeological origih Though the direct
reference to mankind gives this provision an apgalegitimacy and normative potential, it
seems however of very little significance and of Iprotection capacity at the practical level
concerning the goods entering into its scope ofliegion. It thus became a vague and
ambiguous provision, without real practical poweenhsure protection of the cultural heritage in
the Area, as the article does not indicate theamsiple organisation, the means, the place, the
funding for the preservation, nor does it imposduty to report accidental discovery, or define
the States’ preferential rights it establisffes.

%0 Strati A.,Protection of the underwater cultural heritage: finche Shortcomings of the UN Convention on the Law

of the Sea to the compromises of the UNESCO Caaoreiftid., 2006, p. 28.

Strati A., « The protection of the underwatertutdl heritage: an emerging objective of the comterary law of
the sea »9p. cit, p. 106.
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Convention, at the $lsession of the General Conference, 3 November,20®Records of the General Conference
— Proceedings — Vol.2, Paris, 2001, p. 568 ; amdr&ish counterproposal soon followed ; Strati Beep Seabed
Cultural Property and the Common Heritage of Mawkiinternational Comparative Law Quarterly 40, 1991,
pp.874-875 ; Sohn L.BThe Greek Contribution to the Development of therirational Law of the Se#id., p. 5.

Sohn L.B.,The Greek Contribution to the Development of therivational Law of the Se& “Greece and the Law
of the Sea”, ed. Th.C. Kariotis, Kluwer Law Intetioaal, 1997, p. 5.

5 Rau M., “The UNESCO Convention on Underwater (nalk Heritage and the International Law of the Seg’
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6 Sioussiouras P.The contiguous zone as a mechanism for protectivey underwater cultural heritagein

“Unresolved Issues and New Challenges to the Lath@fSea — Time Before and Time After”, ed. A. Buil.
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B. Article 303 UNCLOS

The discussions having led to the adoption of AgtBO3 UNCLOS already started in 1977 with a
further proposal of Greece, during the first pdrthe 8" session of UNCLOS IlI, aimed at filling
the regulatory gap between the outer boundaryefétritorial sea and the seabed starting at the
outer limit of the continental shéff through the inclusion of a provision dedicated to
archaeological objects found on the seabed of & Br the continental shell. This was
followed by a series of new versions of provisionacerning underwater antiquities proposed by
Greece, ltaly, Malta, Portugal, Tunisia, Yugoslagiad Cape Verde and providing for total
“sovereign rights” exercised by the coastal Statéthe continental shelf concerning objects of a
“purely archaeological or historical naturé”Some States however rejected this text, feariag th
this formulation could present an alibi for modifiion of the existing regime and of the rights
granted to the coastal state in the continentdf.shiter a number of negotiations between the
United States of America and Greece — followed theo State¥ —, a compromise agreement
resulted in the final version of Article 303.

Article 303 can be divided into two analytical garEirst, Article 303 par.2, alsdex specialisis
applicable to underwater cultural heritage situdted zone extending up to 24 nautical miles
which is also called “archaeological zone”. Accaglto paragraph 2jrf order to control traffic

in such objects, the coastal State may, in applgitigle 33, presume that their removal from the
seabed in the zone referred to in that article withits approval would result in an infringement
within its territory or territorial sea of the lawand regulations referred to in that artié|&"
Though the coastal State is granted some contilpantection power of underwater cultural
heritage in its contiguous zone, a major debateeaom the significance of this provision for the
rights and obligations of the coastal State. On lwgwed, this provision is considered as a mere
“fictio iuris”®, assimilating the archaeological and historicgeots as falling under the customs
and fiscal regulation of the coastal State withbotyever, attributing full legislative jurisdiction

(Contd.)
Gavouneli -N. Skourtos, Martinus Nijhoff Publishe?06, p. 68 ; Strati ARrotection of the underwater cultural
heritage: from the Shortcomings of the UN Conventio the Law of the Sea to the compromises of MESLCO
Conventionibid., 2006, p. 33.

Ambassador Rallis — Explanation of vote for Geee@n the adoption of the UNESCO Convention, General
Conference of UNESCO, 31session, 3 November 200dp. cit, p. 568 ; Sohn L.BThe Greek Contribution to
the Development of the International Law of the, ®ga cit, p. 10 ; Sioussiouras PThe contiguous zone as a
mechanism for protecting the underwater culturaitage, ibid., p. 68.
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61 Article 33 UNCLOS concerning the conditions otasishment of a contiguous zone reads : “1. Inoaez

contiguous to its territorial sea, described as dbetiguous zone, the coastal State may exercisecdintrol
necessary to: (a) prevent infringement of its amstofiscal, immigration or sanitary laws and regjoles within
its territory or territorial sea; (b) punish infgement of the above laws and regulations committghin its
territory or territorial sea. 2. The contiguousieamay not extend beyond 24 nautical miles frombthselines
from which the breadth of the territorial sea isasered.”

62 Rau M., The UNESCO Convention on Underwater Caltileritage and the International Law of the Sdax

Planck Yearbook of United Nations Law, Vol. 6, 20@2 399 ; Strati A., Protection of the underwatattural
heritage: from the Shortcomings of the UN Conventio the Law of the Sea to the compromises of tRESCO
Convention, op. cit., p. 30.
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to this State in relation to the heritage foundhiis zone>® On the other hand, the provision is
interpreted as granting the coastal State the sixeluright to regulate the removal of cultural
relics and their protection in its contiguous zoaad failure to respect this right would be
considered as a violation of the law of the coaState®* A careful reading of Article 303 par. 2

suggests that the second approach should be mefesrit is left to the discretion of the coastal
State to appreciate the legality of any removalraferwater cultural heritage.

Secondly, the first paragraph of Article 303 UNCL®Eesses that theStates have the duty to
protect objects of an archaeological and historicature found at sea and shall cooperate for
this purposé& This rule is alex generalis stating in a general way the rulestione loci et
materiaefor the goods and areas under the 1982 Convention.

Various structural observations can be made alhmsiet provisions. First, the general obligation
of the States-Parties to protect underwater cultueatage issui generis Thus the obligation
remains vague and can be interpreted in ways neguilh various solutions concerning the
determination of the minimum protection level begowhich a State would break its
international commitments. Such a norm of minimahformity should at least contain an
obligation of non-deterioration and of non-destiarctof underwater cultural heritage, i.e. an
obligation of diligence — or means — in the welblam sense of public international law.
Moreover, the articles analysed do not protect nmater cultural heritage located beyond the 24-
nautical mile limit, thus abandoning it to flag-@tgurisdiction®®

Furthermore, these provisions do not define thmpsratione materiagi.e. the objects they deal
with, leading to a risk of lack of uniform appligat, also in view of successive international
conventions linked to the topic such as the 1970EBNO Convention on the Means of
Protecting the lllicit Import, Export and Transfefr Ownership of Cultural Property, the 1972
UNESCO Convention for the Protection of the WorlditGral and Natural Heritage, the 1989
International Convention on Salvdfieand the 1992 revised European Convention on the
Protection of the Archaeological HeritaYe.

8 Rau M., The UNESCO Convention on Underwater Galttieritage and the International Law of the Seid,, p.

399 ; Strati A., Protection of the underwater cdtineritage: from the Shortcomings of the UN Cartign on the
Law of the Sea to the compromises of the UNESCOvEution, ibid., p. 29.

Strati A., “The protection of the underwater audtl heritage: an emerging objective of the contaragy law of the
sea”,op. cit, p.168.
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The diplomatic Conference on salvage law of thé&erhational Maritime Organisation which draftede th
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3. Law of salvage and Law of finds in a legal ineiment deemed to become
universal
A. Definitions

Before the UNESCO Convention, no satisfactory amsweere given to the matter of
adequate preservation of underwater cultural hggrithuring wreck recovery.

According to the law of finds, a person having fdunlong lost or abandoned shipwreck in
navigable waters becomes its owner if these objexter belonged to anyone or if they have
been abandoned for a very long period of tfhtees nulliug. The U.S. Courts apply the Law
of finds in cases concerning old shipwrecks foralht is sure that no owner will claim them
according to the rule afnimus revertendinown in common law system3.

“Salvage” is a twofold term. It may be defined &lse‘ compensation allowed to persons by
whose voluntary assistance, a ship at sea or hega;aor both have been saved in whole or
in part from impending sea peril; or in recoverisgch property from actual peril or loss, as
in cases of shipwreck, derelict or recaptuf@On one hand it expresses the act of assistance
at sea, and on the other, it stands for the conapiensgiven for such an a€tln particular,
salvage law is invoked when a person has volugtarii.e. without any contractual pre-
existing obligation or other — preserved or contida to the preservation of a shipwreck, a
cargo, or any other object in danger. The mariné pendition is thus fundamental in order
to apply the law of salvage. The real aim of thiht is to ensure the compensation of the
salvors in order to encourage them to voluntailyeslives and property at sea and to return
the objects to their ownéf.Never was the protection of the underwater culthesitage an
objective of the law of salvage.

In UNCLOS, Atrticle 303 par.3 states thatothing in this article affects the rights of
identifiable owners, the law of salvage or otheesuof admiralty, or laws and practices with
respect to cultural exchanged hus, according to this article, certain arebtaw — and in
particular salvage law — are not put aside by tN€UOS provisions on underwater cultural
heritage protection.

As UNCLOS does not further elaborate or definediigaificance of “law of salvage or other
rules of admiralty”, the question on whether thésvlshould apply to cultural heritage
depends on the interpretation made of the expmessgiate of marine peril”. A broad
definition of the term would allow “salvors” to jiify their actions by arguing the existence
of a danger of loss of economic value. On the oflaed, a narrow definition would exclude
the possibility of invoking the law of salvage wherarine archaeological objects are at
stake. According to the 1989 International Convanton Salvage, the law of salvage is
applicable if a ship or objects of some value ivigable waters are in a state of danger, i.e. if

58 Sohn L.B., The Greek Contribution to the Develepiof the International Law of the Sea, op. pit.11.

8 Strati A., “The protection of the underwater cuétl heritage: an emerging objective of the conteragy law of the

sea”,op. cit, p. 45.

© Forrest C., A new international regime for thetpction of underwater cultural heritage, ICLQ V6L, 2002,

p.534.

Salvage law evolved from Roman law stating theg éwner of an object grants compensation to thase
voluntarily preserved, protected and improved happrty — Strati A., “The protection of the undeteracultural
heritage: an emerging objective of the contempadamyof the sea”op. cit, p. 43.
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they are in distress or abandoned and thereby exgbgr ships or surrounding land to some
danger. In this sense, salvage law and the proteofiunderwater cultural heritage appear to
be totally distinguishable. This separation is acoméd by Article 30 par. 1 of the
International Convention on Salvage, which gives 8tates the possibility of expressing a
general reserve to the application of the Convertigrovisions “when the property
involved is maritime cultural property of prehigtrarchaeological or historical interest and
is situated on the seabe(d”.

This lack of coordination between the two setsutds is highly regrettable, as the salvage of
a ship or an object of high value, or the recowarwrecks in line with the law of finds aim
at economic and commercial profit without takinge thrinciples of underwater cultural
heritage protection into accoufit.

B. Underwater cultural heritage put out of reach ¢iie laws of salvage and finds

Considering the different aims of the laws of sgivand finds on the one hand and the protection
of underwater cultural heritage on the other, seniees considered thex anteexclusion of the
application of the laws of salvage and finds inthiéESCO Convention as a major breakthrough
for the protection of maritime cultural propeftyArticle 4 of the Convention states that “any
activity relating to underwater cultural heritage which the Convention applies shall not be
subject to the law of salvage or the law of findsless it (a) is authorized by the competent
authorities, and (b) is in full conformity with ti@@onvention, and (c) ensures that any recovery of
the underwater cultural heritage achieves maximuoteption”. Though considered as “one of
the major achievements” of the Convenfforthis compromise solution does not reflect the
original positions of the majority of negotiatingpges. Indeed, the ILA Draft had totally excluded
the application of the law of salvage to underwatdtural heritage and Greece and lItaly had
reiterated this position during negotiations at 8O level with the majority of delegations
agreeing to {t. As, however, a “minority of Stat€§’had law of salvage provisions in their
domestic legal systems, they insisted upon notinuuttt totally aside in the UNESCO
Convention.

According to certain authors, Article 4 should l@ad together with Article 2 par.7 of the
UNESCO Convention, stating thatriderwater cultural heritage shall not be commeltgia
exploited, and together with the Rules in the Annex to tHBIESCO Convention. More
precisely, Rule 2 of the Annex states thtdite"commercial exploitation of underwater cultural
heritage for trade or speculation or its irretriei@ dispersal is fundamentally incompatible with
the protection and proper management of underwatdtural heritage” which “shall not be

3 Strati A., Protection of the underwater culturatitage: from the Shortcomings of the UN Conventim the Law

of the Sea to the compromises of the UNESCO Coiermp. cit., 2006, p. 27.

Strati A., “The protection of the underwater audtl heritage: an emerging objective of the conterary law of the
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Rau M., Kulturgiiterschutz im Meer: eine erste lixsa der neuen UNESCO-Konvention, op. cit., p. 866.
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traded, sold, bought or bartered as commercial gddd Thus, Article 4, in combination with
Article 2 par.7 and the Rules of the Annex, is folated in a way to prevent individuals
(navigators and divers) — through the laws andwetations of their States — from appropriating
cultural heritage objects themselves as they wbalBarred from exploiting them commercially.
The exclusion of the laws of salvage and findshia Convention is also a way of aiming at
preservationin sitt’® or at the common exploitation of the heritage ngnStates together in a
common interest.

The exception to the core principle of non-applaatof the laws of salvage and finds to
underwater archaeological objects, in the caseenf special circumstances, ensures a protection
worthy of underwater archaeology. The conditionsoider to qualify for an exception being
cumulative, the need for “authorisation by competaunthorities”, “full conformity with the
Convention”, and “maximum protection” during recoyeshould make it hard enough to apply
laws of salvage or finds.

In a nutshell, Article 4, as it stands, provides dcsatisfactory protection of underwater cultural
heritage by the exclusion of laws of salvage amddj — it however being understood as an
obligationerga omnes partesf the States members to the Convention.

4, Controversies over jurisdictionratione loci

The geographical scope aimed at by the negotigiimties evolved during the various projects of
the convention.

The ILA Draft aimed at only regulating underwatertaral heritage located in international
waters, i.e. cultural heritage located beyond tmiel seas, leaving internal and territorial water
of the States to their complete jurisdiction aseapression of their sovereign rigfitsThe
drafters of this project considered that no newgaltions could be imposed on the coastal States
regarding the waters under their authority.

However, during negotiations at UNESCO, the tengeiocregulate each jurisdictional zone
separately prevailed, including a regulation of waers in which States exercise their sovereign
rights. After a short confusion amongst the delegaton whether to include continental waters
of the States with no maritime character within #umpe of the convention, the negotiating
parties finally agreed to include Article 28 inteetConvention, which allowed the States to also
apply the rules of the Convention to their contiiakrvaters. The inclusion of this article is a
manifestation of the strong will of the Stateshat hegotiations to create a universally applicable
convention, valid for all waters and relevant fbrSdates.

Of course, this choice to cover all areas of theedid not come without some controversies and
some renewal of old debates on certain areas. réhigdted in final provisions with vague and
barely usable contents.

7 Scovazzi T., Convention on the Protection of Unaéer Cultural Heritage, ibid., p. 154.

8 Rau M., “The UNESCO Convention on Underwater (nalt Heritage and the International Law of the Sea”

op.cit, p. 405.

81 Comments on Articles 5 and 6 of the ILA projeattbe “cultural heritage zone” and the “internatiaerritorial

waters” in O'Keefe P. J., Nafziger J.A.R., ReporThe Draft Convention on the protection of the Umdser
Cultural Heritage, Ocean Development and Internafihaw, op. cit., pp. 409-410.
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A. Contiguous zone and “Archaeological zone”

As far as the contiguous zone is concerned, cel$aates took advantage of this new
Convention in order to modify and complete thepélti provisions of the UNCLOS. Thus,
due to the limited competences in this area gieethé¢ States by the 1982 Convention, the
debate of UNCLOS III about the setting up of anitoidal zone dedicated to underwater
cultural heritage resurfaced.

1. Limited competences in cultural heritage matters

The rules for the protection of underwater culturatitage in the contiguous zone are set
down in Article 8 of the UNESCO Convention. Simijato Article 7 concerning internal
waters, archipelagic waters and the territorial, Sélae State parties may regulate and
authorise activities directed at underwater cultunaritage’ within their 24-mile zone. And
“in doing so, they shall require that the Rulesha& Annex be appli€dAt first sight, this
would mean that a comprehensive legislative conmpetdor underwater cultural objects
located in the contiguous zone is conferred toctbestal State. However, Article 8 affirms
that States parties shall agtithout prejudice to and in addition to Articlesafid 10, and in
accordance with Article 303 par.2 of the United idas Convention on the Law of the Sea
This reference to Article 303 par. 2 UNCLOS implaasambiguous interpretation of Article
8, since, as has been shown, paragraph 2 of AB@8ebrings about confusiéfnand can be
interpreted in two opposed directions.

These complications originate from the will of so@tates to avoid having a text which
could be understood as extending jurisdictional mei@nce to the coastal State beyond the
12 nautical miles limiting territorial waters. Thgecaution however seems absurd with
regard to the large number of States that haddrestablished an “archaeological zone” of
24 nautical mile&§?

2. Debates and claims for an archaeological zone

During negotiations leading to the UNESCO Conventibe idea in favour of an “archaeological
zone” was supported by many delegatithihus, they interpreted Article 8 as large enough i

82 Scovazzi T., Convention on the Protection of Umager Cultural Heritage, op. cit., p.152.

8 Such as France, Tunisia, China, Cyprus and AdgerPrott L., Srong I. (dir.), “Background Matesabn the
Protection of the Underwater Cultural Heritage”, IVb, Paris, UNESCO, 1999, pp. 1-21; Savadogo L., La
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P., The contiguous zone as a mechanism for protediiegibderwater cultural heritagep. cit, p. 70 ; Strati A.,
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As seen already, some States have interpretizleA803 UNCLOS placed in parallel with Article 88NCLOS, as
creating an archaeological zone, in which coastateS can exercise exclusive legislative powerscultural
heritage matters. The ILA Draft convention of 139¢kady included a definition of this “cultural itage zone” in
its article 1 par.4 as “an area beyond the terat@ea of the State up to the outer limit of imtinental shelf as
defined in accordance with relevant rules and jples of international law”. During negotiationsthae ILA, the
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order not to limit the coastal State’s jurisdiction

Other states however were fervently opposed tatéation of a new zofie considering it as a
major threat to the concept of freedom of the highs. Negative positions by States such as
Germany, ltaly, the Republic of Korea, the Nethedlks the United-Kingdom and Tunisia led to
the exclusion of the definition provided by artidepar. 4 of the ILA Draft from the final
conventional text. According to these States, tloeipion of Article 303 par. 2 should be limited
to the prevention of customs, fiscal, sanitary mmigration infringement. If a restrictive
perception of Article 303 par. 2 is kept, then plosvers given to the coastal State through Article
8 UNESCO Convention are of a narrower s€apEhis position seems confirmed by the fact that,
pursuant to Article 8, States can regulate andogisth interventions on cultural heritage in their
contiguous zone as long as it is domathiout prejudice to and in addition to articlesadd 10.

As these articles refer to underwater culturalthga located in the EEZ and the continental shelf,
they would not be applicable to a 24 nautical mitese if the coastal States already enjoyed
strong jurisdictional power in their contiguous e8h

It may be argued though that Articles 9 and 10 UNBSConvention are only mentioned in this

context in order to fill the gap which could ocduthe coastal State concerned would not want or
be able to exercise its powers under Article 8 oul not have claimed a contiguous zone.
Depending on the coastal State’s choice therefotiger the regime for the EEZ and continental
shelf would also be applicable to a zone of 24 inautniles (Articles 9 and 10), or the coastal

State would enjoy a comprehensive legislative cdemme over underwater cultural heritage in a
zone up to 24 nautical miles (Article 8).

Another argument explaining the mention of Articesind 10 could be the reference to States
having a “verifiable link”, which would in this sea allow these States to also get involved and
informed on underwater cultural heritage in thetigorous zone of a coastal Stéte.

(Contd.)
definition issue was strongly debated. Some delegatdeclared that the determination of the leraftthe area
concerned should be left to the discretion of th&eSconcerned and could include the contiguou®,ztire
continental shelf and the exclusive economic zone, 200 nautical miles zone... ; ForrestAnew international
regime for the protection of underwater culturakitege, op.cit, p.542; According to other delegations, leaving
the individual choice to every State would create thany complications. Finally, the negotiatingtigasragreed to
make the “cultural heritage zone” coincide with tomtinental shelf ; O'Keefe P. J., Nafziger J.AReport — The
Draft Convention on the protection of the Underwatailtural Heritage Ocean Development and International
Law, op. cit, p. 407 ; In its Article 5 heading “cultural hiage Zone”, the ILA Draft stated that “a State paat
this Convention may establish a cultural heritageezand notify other States party of its actionthildi this zone,
the State Party shall have jurisdiction over atiigi affecting the underwater cultural heritageState Party shall
take measures to ensure that activities withinzdee affecting the underwater cultural heritage mlynat a
minimum with the provisions of the Charter”. A siariformula was used in Article 2 of the 1992 reds/ersion
of the European Convention on the Protection ofAtehaeological Heritage : “Each Party undertakemstitute,
by means appropriate to the State in questiongal Igystem for the protection of the archaeologiaitage,
making provision for: (...) the creation of archaaptal reserves, even where there are no visiblaireon the
ground or under water, for the preservation of mtevidence to be studied by later generations”

8 Dromgoole S., Gaskell NDraft UNESCO Convention on the Protection of thedemwater Cultural Heritage
1998 The International Journal of Marine and Coastaklop. cit, p. 195.

Rau M., The UNESCO Convention on Underwater @altHeritage and the International Law of the Sgn,cit.,
p. 412.

8 Rau M., The UNESCO Convention on Underwater @altHeritage and the International Law of the Sgm,cit.,
p. 413.

Strati A., Protection of the underwater cultunatitage: from the Shortcomings of the UN Conwanton the Law
of the Sea to the compromises of the UNESCO Coigmp. cit., 2006, p. 44 — see below Il B. 3.
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Notwithstanding these divergent interpretationsiciiwill depend upon the decisions of each
coastal State, and though “the system of consoiftdti.) is not as perfect as it should Betwo
positive aspects of Article 8 UNESCO Convention éndyeen noticed in comparison to
UNCLOS.* Indeed, though Article 303 par. 2 UNCLOS regulately the removal of marine
archaeology, Article 8 regulates all “activitiesadited at underwater cultural heritage” in general.
Furthermore, through the comprehensive Rules in Ahaex of the UNESCO Convention,
coastal States have a set of uniform rules at ttisposal which, according to Article &hey
shall require that [they] be appliéd™

B. Exclusive economic zone and Continental shelf

As far as the EEZ and the continental shelf areceored, the UNESCO Convention
appeared as the dreamt opportunity for some Statidsthe legal gap left by the UNCLOS.
However, the evolution of negotiations and debdtes led to a text that is hardly
understandable.

1. Legal shortcomings of UNCLOS

The UNCLOS does not contain any rule on the ardogéal and historical objects found in the
EEZ and the continental shelf, i.e. the area batvihe 12 nautical miles-limit (or 24 nautical
miles if an archaeological zone has been establjséred the beginning of the seabed and ocean
floor of the Area. Indeed, there is a gap betwéenprovisions of Article 303 UNCLOS dealing
with the contiguous zone with reference to ArtiB& UNCLOS, and the content of Article 149
UNCLOS which sets a special regime for the cultuphjects found in the Ar€A. The
intermediate zones are left without a precise le§amework concerning underwater
archaeology?® Article 77 par. 1 UNCLOS, according to which thights of the coastal State on
the continental shelf are limited to the explonatiand exploitation of the relevant “natural
resources”, confirms this. This in itself excludhe expansion of the coastal State’s jurisdiction
on cultural heritage matters in the continentalfsdrein the EEZ.

However, this legal vacuum has been a great dagykryoters and treasure hunters could collect
cultural heritage located on the continental sheifhout any State being allowed to stop them,
even in the case of direct cultural or historidaks$ of the State with these objects.

During the negotiations at UNESCO, the major debatmcerned the coastal States’ role in the
protection of cultural heritage located beyond 2autital miles’ Indeed, the majority of
countries at the negotiations were ready to extbedcoastal State’s jurisdiction to ensure the

8 Second reservation expressed by Ambassador Raligplanation of vote for Greece on the adoptifrthe

UNESCO Convention, General Conference of UNESC® s@gsion, 3 November 20G4p. cit.,p. 568.

% carducci G., New Developments in the Law of tka:SThe UNESCO Convention on the Protection of Wndger
Cultural Heritage, ibid., p. 429.

%1 For a detailed analysis of the importance ofRhes of the Annex see part V below.

92 Strati A., Protection of the underwater culturatitage: from the Shortcomings of the UN Conventio the Law

of the Sea to the compromises of the UNESCO Coioerp. cit., 2006, pp. 31-32.

Strati A, « The protection of the underwater cultural hagié: an emerging objective of the contemporary ddw
the sea », op. cit., pp. 264-265.

93

% Rau M, The UNESCO Convention on Underwater Culturalitdge and the International Law of the Sea, op, cit
pp. 413-414.
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effective protection of underwater cultural heréag the EEZ and on the continental sfiels
seen earlier, the ILA Draft of 1994 already follahis approach creating the possibility for the
coastal States to establish “cultural heritage gbf#rticle 5 par. 1) in which these States would
have jurisdiction over activities affecting undeteracultural heritagé®

Thus, according to certain States, the extensioth@fcoastal State’s jurisdiction in the new
UNESCO instrument would not be in line with the UNGS and the equilibrium it had managed
to reach between the rights and obligations ofcthestal State and those of other States, beyond
the territorial water-limif’ They pleaded for a mechanism of reporting andfination duties
between the States parties where cultural objectthe EEZ and the continental shelf were
concerned.

2. Complex and ambiguous solution adopted by thev€ation

The compromise solution adopted in the UNESCO Coiier is the result of “a stratification of
proposals, counter-proposals, last-minute changeb ‘eonstructive ambiguities’ ®® which
renders the provisions hardly readable and offaneak protection regime in the EEZ and the
continental shelf.

The proposed regime is a procedure in three ste@gng away from the idea of extension of the
rights of the coastal State and consisting in répgr consultations and urgent meastite®n
one hand, Article 9 par. 1 and Article 10 par. 8 &nof the UNESCO Convention establish a
system of cooperation based on the idea #ihtStates parties are responsible to protect
underwater cultural heritage in the EEZ and ondbtinental shelf. This mechanism seems to
flesh out the general obligation to cooperate idenwater cultural protection matters, as laid
down in Article 2 par. 2 of the UNESCO Conventi8fOn the other hand, in order to somehow
satisfy those States arguing for an extension efdbastal State’s jurisdiction in these zones,
Article 10 par. 2 and 4 grant the coastal Statesestimited powers in order to protect marine
archaeological objects found in their EEZ and ewnital shelf.

% Scovazzi T, Convention on the Protection of Underwater QultuHeritage, op. cit.,, p. 154 ; Rau M., The

UNESCO Convention on Underwater Cultural Heritagel ¢he International Law of the Sea, ibid., p. 414.

As seen in section I. B., this extension hadaalyebeen put forward by Cape Verde, Greece, IMblta, Portugal,
Tunisia and Yugoslavia during the negotiations doconvention on the law of the sea in 1980. Thesmtces
having a strong cultural and maritime past or hayinherited such one, they were highly concernegratecting
and exploiting underwater cultural heritage founeaward their coasts, but their efforts failed dwestrong
pressures of States willing to maintain the freedointhe seas as it stood ; Scovazzi T., Convertdiorihe
Protection of Underwater Cultural Heritage, op..cjp. 157.

97 Rau M., The UNESCO Convention on Underwater CaltHeritage and the International Law of the Sgm,cit.,
p. 414.

% carducci G., New Developments in the Law of tka:SThe UNESCO Convention on the Protection of Wndger
Cultural Heritage, op.cit., p. 430 ; Scovazzi Tan@ention on the Protection of Underwater Cultiitatitage, op.
cit., p. 154.

The three-step procedure is found again in Aggsicll and 12 UNESCO Convention concerning underwate
cultural heritage found in the Area.

100 Rau M., The UNESCO Convention on Underwater GaltHeritage and the International Law of the Sgn,cit.,
p. 414.
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3. Reporting system for the States concerned

Article 9 par. 1 of the UNESCO Convention lays dothe reporting system in case of the
discovery of or interventions on underwater cultir@ritage in the EEZ or on the continental
shelf. This complex scheme states tia) ‘a State Party shall require that when its natih or a
vessel flying its flag, discovers or intends to ageyin activity directed at underwater cultural
heritage located in its exclusive economic zon®miits continental shelf, the national or the
master of the vessel shall report such discoveraaivity to it; (b) in the exclusive economic
zone or on the continental shelf of another StadetyP (i) States Parties shall require the
national or the master of the vessel to report sdisicovery or activity to them and to that other
State Party; (ii) alternatively, a State Party shadquire the national or master of the vessel to
report such discovery or activity to it and shatisere the rapid and effective transmission of
such reports to all other States Parties

This provision intends to ban secret activitiesd@coveries. While the first sub-paragraph of
Article 9 is based on the active personality and flag state principles of international
jurisdiction'®, the second sub-paragraph deals with activitietismoveries located in the EEZ or
continental shelf of another State Party.

Indeed, under Article 9 par. 1 (b) (i), discoverggdsunderwater cultural heritage in the EEZ and
the continental shelf of another State (the co&tatie) and interventions on it shall be notified t
the State of the national, the flag State and tastal State. In this case there is a possibifisy 0
direct report to the coastal state. On the contridry second alternative of Article 9 par. 1 (b),
does not mention the coastal State. This secoathative was a proposal of the United States of
America and it raised debates during negotiatianshe interpretation of this provisidff. The
text of this alternative was finally kept as a “stctive ambiguity*® allowing only an indirect
report to the coastal State by the State of thmmaltor the flag State, the coastal State being
informed later, together with all the other Staseties concerned. Deriving from the will of some
States to remain within the pre-existing internaaiolegal framework and more particularly in
conformity with UNCLOS, this provision deprives tluwastal State of any special interest
concerning underwater cultural heritage locatedtsnown EEZ or continental shéfft This
attribution of a “coordinating role” to the coasgtiate in its own continental shelf — rather than
stronger autonomous rights without prior conswtaton how to best protect the heritage, thus
entailing loss of time and inefficiency — was thaimreservation of Greece during negotiations
and it finally led to Greece’s abstention from wott®®

101 Rau M., The UNESCO Convention on Underwater Galttieritage and the International Law of the Sei,, p.
415.

Rau M., The UNESCO Convention on Underwater Calthleritage and the International Law of the Sk, p.
416.

Savadogo L., La Convention sur la protection dtrimoine culturel subaquatique (2 novembre 206f),cit., p.
53 ; Rau M., The UNESCO Convention on UnderwateltuCal Heritage and the International Law of theaSe
ibid., p. 415 ; Carducci G., New Developments ia tlaw of the Sea: The UNESCO Convention on theeRtioin
of Underwater Cultural Heritage, op.cit., p.430.

102

103

104 Rau M., The UNESCO Convention on Underwater Galttieritage and the International Law of the Sei,, p.

416.

First reservation expressed by Ambassador RallExplanation of vote for Greece on the adoptionthod
UNESCO Convention, General Conference of UNESC® sgssion, 3 November 200Qdp. cit.,p. 568 ; Strati A.,
Protection of the underwater cultural heritage: findche Shortcomings of the UN Convention on the dfatlve Sea
to the compromises of the UNESCO Conventign cit, 2006, p. 46 ; A. Strati rightly points out the lavard
hypothesis in which a coastal State, not parth&éo@onvention, would not be notified of a discoveryactivities
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Article 9 par. 5 of the UNESCO Convention providesintroduction for the consultation regime

developed in Article 10 par. 3 and 5 of the ConientThis consultation rule affirms that the

coastal State — as the so-called “coordinatingeStatshall consult all States Parties which have
declared their interest in being consulted on howenhsure the effective protection of the
underwater cultural heritage at stake.

According to Article 9 par.5, inspired by the distiions made by Article 149 UNCLOS, such a
declaration shall be based onwafifiable link, especially a cultural, historicalr archaeological

link to the heritage concerned® However, the introduction of the qualifying “vesble link”
appears at least problematic, as, first, uncegtagrains as to who is to determine the verifiable
link, and, secondly, no strict criteria have beehis order to determine which States posses a
verifiable link and which does 8t and how their hierarchical priority is to be detered*®

In case a coastal State does not expressly deatdanéll to be the coordinating State, the other
State parties having declared an interest in bempulted shall appoint a coordinating State
(Article 10 par. 3. (b) ).

During consultation on the measures to adopt aadatithorizations to be given, according to
Article 10 par. 6 of the UNESCO Convention, therdimating State actsoh behalf of the States
Parties as a whole and not in its own intetestd “any such action shall not in itself constitute a
basis for the assertion of any preferential or gdlictional rights not provided for in international
law, including the United Nations Convention on ttewv of the Séa Thus, no extension of
jurisdiction shall be granted to the coastal Statéch shall rather be regarded as a “guardian” or
“agent” of the international community intere&ts.

Finally, Article 10 par. 2 and 4 provide for sitimais, in which the coastal State may act without
prior consultation of the other States involved.

Article 10 par. 2 of the UNESCO Convention gives ttbastal State theight to prohibit or
authorize any activity directed at [underwater cu#tl] heritage to prevent interference with its
sovereign rights or jurisdiction as provided for ingernational law including the United Nations
Convention on the Law of the Se@ihrough this provision seemingly of a “declargtmature”,
the coastal State may, when exercising its rightk @bligations in the EEZ and the continental
shelf, incidentally protect underwater culturalitege™® The main criteria of the importance of
the interference with its sovereign rights or jdiésion in order to be allowed to intervene are lef

(Contd.)
directed at underwater cultural heritage locatedtooontinental shelf.

108 Article 9 par. 5 UNESCO Convention: “Any Staterfyamay declare to the State Party in whose exadusi
economic zone or on whose continental shelf theewmater cultural heritage is located its interestbeing
consulted on how to ensure the effective proteatibthat underwater cultural heritage. Such detilamashall be
based on a verifiable link, especially a cultuhétorical or archaeological link, to the underwateltural heritage
concerned”.

197 Forrest C., A new international regime for thetpction of underwater cultural heritage, op. @it.544.

1% For a more detailed analysis of the “verifialifi! see below IlI. C. 2.

Carducci G., New Developments in the Law of tka:S’The UNESCO Convention on the Protection of Wndeer
Cultural Heritage, op.cit., p. 431 ; Rau M., The EIBCO Convention on Underwater Cultural Heritage tel
International Law of the Sea, op. cit., p. 418is thterpretation goes in line with the wordingAuticle 10 par.6
which implies an obligation of the coordinating t8tavhich is not only owed erga omnes partes, lberaefers to
an obligation erga omnes.

109

110 Rau M., The UNESCO Convention on Underwater Galttieritage and the International Law of the Sei,, p.

418 ; Savadogo L., La Convention sur la protectianpatrimoine culturel subaquatique (2 novembrel200p.
cit., p. 53.
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to the discretion of the coastal Stateln this sense, this provision does not ensuréohat)
protection of cultural heritage but rather excludasch protection when other interests,
considered of higher (economical, national secliityortance, are at stake.

If however, the coastal State was to use thislariit a way to protect underwater cultural
heritage in the zones, its decision can be quedlidoy the State of the national or flag State
interfering and a forum to solve such a possiblgrowersy should be found.

As regards urgent measures, Article 10 par. 4 efUNESCO Convention provides thahé
Coordinating State may take all practicable measuyte.), if necessary prior to consultations, to
prevent any immediate danger to underwater cultbeaitagé. This provision reiterates the role

of the coordinating State as seen in Article 1Q Baib), and as a consequence, also in cases of
urgency, the coastal State is invited to amt behalf of the States Parties as a whole andmot

its own interest(Article 10 par. 6).

Article 10 par. 7 provides an exception for actdstdirected at State vessels and aircraft found in
the EEZ and the continental shelf. Whereas thetab8sate has an information duty to the flag
State when State vessels and aircraft are locatatthipelagic waters or the territorial S8athe
agreement of the flag State and the collaboratiothe coordinating State are necessary for
activities begun in the EEZ and the continentalfdhethe coastal State?

C. Underwater cultural heritage in the Area

1. Reporting obligation and interest to be condlilte

The protection of the underwater cultural heritagéhe Area is set out in Articles 11 and 12 of
the UNESCO Convention. Similar to the provisiongulating the EEZ and continental shelf, a
reporting system is set up, without however givéngre-eminent role to the coastal state. In this
sense, Article 11 par. 1 provides for a reportifdjgation to the States of the national or the
master of the vessel flying its flag, of any disegv or any intended activity directed at
underwater cultural heritage located in the AréaAccording to Article 11 par. 2 and 3, the
reported information ought afterwards to be ndtifie the UNESCO Director-General and to the
Secretary General of the Seabed Authority, whol gltamptly pass this information over to all
States parties.

According to Article 12 par. 2 of the UNESCO Contren, since no “natural” coordinating State
can be determined for the Area, the States pdrtiesested shall choose a “coordinating State”
and the Director General shall also invite the Awitly to participate in the negotiatiofs.

111 Rau M., The UNESCO Convention on Underwater Galttieritage and the International Law of the Sei,, p.

418.
112 Article 7 par. 3 UNESCO Convention.

113 Carducci G., New Developments in the Law of tea:SThe UNESCO Convention on the Protection of Wneeer
Cultural Heritage, op. cit., p. 431.

114 Article 11 par. 1 UNESCO Convention: “States Rarhave a responsibility to protect underwatetucal heritage

in the Area in conformity with this Convention aAdicle 149 of the United Nations Convention on thev of the
Sea. Accordingly when a national, or a vessel §yihe flag of a State Party, discovers or intermdsrigage in
activities directed at underwater cultural heritégeated in the Area, that State Party shall reqgiig national, or
the master of the vessel, to report such discoveactivity to it”".

15 Article 12 par. 2 UNESCO Convention: “The DirectBeneral shall invite all States Parties whichehdeclared
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In case of “immediate danger, whether arising flmuman activity or any other cause”, Article
12 par. 3 states that all States parties can thkecessary prior to consultations, all practieabl
measures to prevent this danger. This obligaticengfState party is in line with the general duty
provided in Article 2 par. 4 to take all appropeianeasures to protect underwater cultural
heritage. A first interpretation would be that n@t8 would thus be allowed to abstain from
taking the appropriate measures in the Af2@n the other hand, these provisions can also be
read as “entirely optional” possibilities left taet means and discretion of every State.

2. The “verifiable link” of a State to the underweatcultural heritage concerned

Following Article 11 par. #', the States parties having declared an interssichan a “verifiable
link” to the underwater cultural heritage concef&dan inform the Director-General of their
interest in being consulted on how best to protecAs seen earlier, the requirement of a
“verifiable link” appears again in this context,tiut however having to be accompanied by the
gualifications “especially a cultural, historical archaeological link” found in Article 9 par. 5,
probably in order to avoid duplicatiohS.In addition, Article 12 par. 6 refers to the prefetial
rights™° clearly following the language of Article 149 UNOS: ‘the preferential rights of the
State or country of origin, or the State of culuarigin, or the State of historical and
archaeological origifi.

Here again, the mention of the “verifiable link'vgs rise to various difficulties which can, in
turn, be the reason for strong disagreements inpthetical use of these provisiofis.First,
indeed, when locating underwater cultural objeotthe seabed and before having undertaken a
thorough archaeological assessment, their “natitghadr “origin” will not be affirmed with
certainty for some time so as to justify a priaici by some States to be involved. Secondly,
once these States will pretend to be somehow lirtkethese objects, the obvious lack of
guidelines for the determination of a “link” withe cultural heritage at stake will result in an

(Contd.)
an interest under Article 11, paragraph 4, to ctirsuhow best to protect the underwater cultueaithge, and to
appoint a State Party to coordinate such consuitsitas the “Coordinating State”. The Director-Gahshall also
invite the International Seabed Authority to papite in such consultations”.

118 Rau M., The UNESCO Convention on Underwater CaltHeritage and the International Law of the Sgm,cit.,
p. 421.

117 Article 11 par. 4 UNESCO Convention: “Any Staterfy may declare to the Director-General its irgeie being
consulted on how to ensure the effective proteatibthat underwater cultural heritage. Such detilamashall be
based on a verifiable link to the underwater caltureritage concerned, particular regard being paidhe
preferential rights of States of cultural, histatior archaeological origin”.

118 The “verifiable link” criterion appears again irrtisle 18 for the report of seizure of illicitly cevered underwater
cultural heritage.

119 strati A., Protection of the underwater culturatitage: from the Shortcomings of the UN Convemtim the Law

of the Sea to the compromises of the UNESCO Coiermp. cit., 2006, p. 48.

Article 12 par. 6 UNESCO Convention on the cooation of activities for the protection of underesmtultural
heritage reads: “In coordinating consultationsjngkmeasures, conducting preliminary research, aanidéuing
authorizations pursuant to this Article, the Copading State shall act for the benefit of humaaitya whole, on
behalf of all States Parties. Particular regardl sleapaid to the preferential rights of Stateswltural, historical or
archaeological origin in respect of the underwatgtural heritage concerned”.

120

21 The introduction into the UNESCO Convention ofsttivery vague concept which is open for different

interpretations and controversies” was the fouegervation expressed by Ambassador Rallis expgiGireece’s
abstention — Explanation of vote for Greece onatieption of the UNESCO Convention, General Confezenf
UNESCO, 3% session, 3 November 20adp. cit.,p.568.
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uncontrolled situation, with numerous States clagnia connection to it, a series of
disagreements over whether to involve them or mahé reporting/cooperation regitffeand as

to the hierarchical priority over the objects foudirthermore, no mention is made of shared
financial responsibilities or of the way non-pastie the Convention with a verifiable link will be
included among the interested States and whathdh be the solutions if they refuse to submit
themselves to the scheme of a coordinating $tate.

The additional reference of Article 12 par 6 to theeferential rights” of the States of cultural,
historical or archaeological origin does not clattie nature and scope of these rights, but rather
adds “nothing but confusiort®*

5. Multilateral, bilateral or regional agreements

The protection of underwater cultural heritage li®ady regulated in numerous bilateral or
regional agreement§> Even during negotiations at UNESCO the conclusibrbilateral and
regional agreements was considered as an effau@ans of reaching a high level of protection
of marine archaeological finds. It appeared indegskntial to encourage neighbouring States or
of the same region, sharing the same experienakpablems as regards underwater heritage
protection, to handle it in close cooperation whilehe same time respecting the UNCLES.

During negotiations, many States proposed to irltite possibility of entering into future
bilateral, regional or multilateral agreements wilricter provisions than the UNESCO
Convention, fearing that the UNESCO Conventionat@ection scheme would not be sufficient.
In this sense, this option was added to the netijmtigexts in 1999 and was further extended and
completed in subsequent draft versions.

Finally, Article 6 of the UNESCO Convention, devdbt® bilateral, regional or other multilevel
agreements, opened the way for a “multiple-levebtgction of underwater cultural heritdge
Three interesting elements were incorporated int@l& 6: first, the condition of full conformity
with these existing or new or extended agreemerits the UNESCO Convention as the
universal instrument in this fiel® ; secondly, the possibility for adopting strictedes of
protection of the underwater cultural heritage tttase set down in the UNESCO Conventfgn
and thirdly, the possibility opened to States vetlerifiable link to specific underwater cultural

122 Forrest C., A new international regime for thetpction of underwater cultural heritage, op. @i, 553-554.

123 Boesten E., « Archaeological and/or Historicaludhle Shipwrecks in International Waters, Publitetnational
Law and What it Offers »gp. cit, pp. 168, 171.

124 Strati A., Protection of the underwater culturatitage: from the Shortcomings of the UN Conventio the Law
of the Sea to the compromises of the UNESCO Coierp. cit., pp. 47-48.

125 Examples of Agreements in: Forrest C., A newritaonal regime for the protection of underwataftural
heritage, op. cit., p.552.

126 Boesten E., The UNESCO Draft Convention on thetdetn of the Underwater Cultural Heritage, of., Ci
Articles 5,6,7.

121 Scovazzi T., Convention on the Protection of Unger Cultural Heritage, op. cit., p.155.

128 Boesten E., « Archaeological and/or Historicalv&ddle Shipwrecks in International Waters, Publieidnational
Law and What it Offers »pp. cit, p. 157 ; this rule implies a hierarchy of normesalling the general public
international law elevation of the erga omnes aians.

129 The provisions of the UNESCO Convention seem tbuse understood as “minimum standards” in the sefis

more flexible international legal system.
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objects to join such agreemers.

The rules set down by this article do not offer anginal idea in comparison to the normal way
of doing in international law, the UNESCO Conventitself being such an exampfé.As such,
this provision does not provide the States with dglgts or duties they do not already posses as
subjects of international I&# and according to some delegations, a simple mteréo Article
311 UNCLOS as a basis for regional agreent&ts to Article 303 par. 4 would have sufficed.

The inconvenient or rather the flaw of this artidéhat it gives the impression that the UNESCO
Convention as it stands is not sufficient and wowded to be completed by regional agreements
to fill up its inefficiency. At the same time, thémcouraged proliferation of regional and bilateral
agreements could lead to a fragmentation of thienegpplicable to underwater cultural heritage,
the negative consequences of which were precidadyrationale for the preparation of an
effective Convention — deemed to become univergalthis context>

According to some authors, the protection grantethb provisions of the UNESCO Convention
and its Annex, is to be seen as a “substamtialimum threshold®*® for the protection of
underwater cultural heritage in new or extende@&aments. In this sense, Article 6 may be used
by some States to heighten their neighbours’ avesm®rof the necessity of establishing an
effective protection regime in their area. It wauttlus, constitute the starting point of the
expansion of effective protection to all aré®ther scholars argue that Article 6 could aim at
developing a regime for wreck sites that are indneé protection but do not qualify as
underwater cultural heritage protected under th&€B8EO Conventiory'.

6. The technical Rules of the Annex

As the underwater cultural heritage lies in a veafrticular environment, its research and
protection are subject to special constraints dred rhain goal of its protection can only be

130 Article 6 reads as follows: “1. States Parties emeouraged to enter into bilateral, regional dreotmultilateral
agreements or develop existing agreements, for piieservation of underwater cultural heritage. Alicts
agreements shall be in full conformity with the yisions of this Convention and shall not dilute utsiversal
character. States may, in such agreements, adgst and regulations which would ensure better ptite of
underwater cultural heritage than those adoptetthig Convention. 2. The Parties to such bilaterdjonal or
other multilateral agreements may invite Stateshwat verifiable link, especially a cultural, hiseal or
archaeological link, to the underwater cultural itagle concerned to join such agreements. 3. Theepte
Convention shall not alter the rights and obligasimf State Parties regarding the protection okenrvessels,
arising from other bilateral, regional or other tiateral agreements concluded before its adoptand, in
particular, those that are in conformity with thegose of this Convention”.

181 A comparison may be drawn to the internationabldgamework for the protection of the environmevtiere
international treaties are also followed by reglara sub-regional treaties.

132 Eorrest C., A new international regime for thetpation of underwater cultural heritage, op. @it.553.

133 This was proposed by the Russian Federation iMtheking Group 1 of the 3governmental experts meeting of

July 2000.

134 Eorrest C., A new international regime for thetpation of underwater cultural heritage, op. @it.553.

135 Carducci G., New Developments in the Law of tha:Sédhe UNESCO Convention on the Protection of Undésr
Cultural Heritage, op. cit., p. 427.

138 Eorrest C., A new international regime for thetpation of underwater cultural heritage, op. @it.553.

137 Boesten E., « Archaeological and/or Historicalv&ddle Shipwrecks in International Waters, Publieidnational
Law and What it Offers »gp. cit, p. 158.
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achieved with the assistance of a sophisticatedampdopriate technical regulatory instrument
ruling the possible interferences with it. This sidleration led to the elaboration of specific
scientific techniques. This is how, simultaneouslythe ILA proceeding with the drafting of a
convention, ICOMOS drafted a Charter in order teisgithe States on the principal measures to
be taken for the conservation of the world’s undgersites and monuments.

ICOMOS - a non-governmental organization with spleabserver status at UNESCO — drew up
the project of a Charter as providing benchmarkdaeads on how to handle underwater cultural
heritagé®. The project was approved by the Executive CowfdCOMOS in 1995 and adopted
by the ICOMOS General Assembly in 1996 with repnésttves from more than eighty
countries™>® This International Charter on the Protection andn®bement of Underwater
Cultural Heritage (the Charter), - comparable te ttOMOS international Charter on the
conservation and the restoration of monuments aesl @he Venice Charter) of 1965, and to the
ICOMOS international Charter for the protection ananagement of the archaeological heritage
of 1990 -, deals with matters such as the condeqgtsearch and its funding, scientific objectives,
investigation methods and techniques, researclygiaifications and competence, preliminary
research, cooperation, project documentation, liahteonservation, site management, security,
curation of project archives, and the transmisgibinformation. In many provisions, the ILA
Draft referred to this Charter and invited the &ato explore underwater cultural heritage
according to its rules.

A. Link between the Annex and the UNESCO Convention

During the drafting of the UNESCO Convention, thestion arose whether to include standards
as those in the Charter into the Convention. The Draft mentioned the Charter in its Article 1
par. 4, annexing it to the Conventitfi.When UNESCO was finally chosen as the adequate
forum and the preliminary study on the opportunitfy establishing an international legal
instrument on the protection of the underwaterutaltheritage was presented at the UNESCO
General Conference in 1995, the Netherlands prabimsdirectly insert the rules of the ICOMOS
Charter into the Convention’s core text insteagusf referring to the Chartéf and the United
States of America insisted upon the respect, byye@tate, its nationals and vessels, of the
ICOMOS Chartet?? The draft convention presented in 1999 includedference to the Charter
in Article 24, stressing the fact that, being am#x, it was an integral part of the convention, and
that it could be revised by the ICOMOS. This salativas however rejected, as many delegations
considered the attribution of revision competera fprivate body as contrary to Article 40 of
the 1969 Vienna Convention on the Law of Treatidsich allows only States to propose and

138 Eorrest C., A new international regime for thetpation of underwater cultural heritage, op. @it.545 ; Strati A.,
Protection of the underwater cultural heritagenfrihe Shortcomings of the UN Convention on the lodthe Sea
to the compromises of the UNESCO Convention, ap 2006, pp.38-39.

139 Carducci G., New Developments in the Law of tha:Sédhe UNESCO Convention on the Protection of Undésr
Cultural Heritage, op.cit., p. 423.

140 okeefe P. J., Nafziger J.A.R., Report — The Dr@finvention on the protection of the Underwatert@al
Heritage, op. cit., pp. 405-407.

141 2gh session of the UNESCO General Conference, 199%it pob of the provisional timetable concerning the

preliminary study on the opportunity of drafting a@mernational legal instrument for the protectioh the
underwater cultural heritage, Observations of tteeS and of the Division on Maritime Affairs andwv of the
Sea of the UN Legal affairs Bureau, observationderzy the Netherlands.

142Idem observations made by the United States of America
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amend international treati&s.

Finally, Article 33 of the UNESCO Convention calléthe Rules” reads “The Rules annexed to
this Convention form an integral part of it and]asas expressly provided otherwise, a reference
to this Convention includes a reference to the &Udfé It is to be noted that the name of the
Annex changed from « Charter » to « Rules », tbtaly deleting the reference to the ICOMOS
Charter. This was probably done in order to preaambre coherent legal text, to avoid possible
misunderstandings due to the reference to a noargmental organisation in an international
Convention and to allow for a unified amendmentesys*®

In addition, Article 28 completed Article 33 by il that “any State or territory may declare
that the Rules shall apply to inland waters noaaharitime character”, giving the States the
opportunity to extend the respect of these rulewtointernational maritime areas.

Inspired by the technical standards of actual aclwical practice, the ICOMOS Charter
encloses the standards for underwater archaeolagicavations which seem to be accepted by
most of the States.

Further to these technical standards, the RuléiseofAnnex also contain some general principles,
as e.g. the principle oh situ preservation or the prohibition of any commereaploitation of
(underwater) cultural heritage — the latter beiransidered as the most important general
principle in general archaeology. In this respastseen above, Rule 2 states: “The commercial
exploitation of underwater cultural heritage fade or speculation or its irretrievable dispersal i
fundamentally incompatible with the protection gmrdper management of underwater cultural
heritage. Underwater cultural heritage shall notraded, sold, bought or bartered as commercial
goods.”

B. Large acceptance of the scientific standards

It is notable that at the end of the negotiatiamstlie drafting of a comprehensive international
Convention on the protection of the underwateruraltheritage, the Annex was the only subject
matter which was approved without reserves by soyn®tates. The adoption of this part of the
Convention was welcomed as a great success ev8tatgs having proven most skeptical for the
main part of the major legal provisidffsand Norway, one of the most fervent opponent$i¢o t
Convention, went as far as to express its aim plyaqg the Rules of the Annex unilateralflf.

143 Boesten E., « Archaeological and/or Historical 0&hle Shipwrecks in International Waters, Publieinational
Law and What it Offers »gp. cit, pp. 193-194.

144 Proposal of article made by Canada during they@vernmental experts meeting in March 2001 : «h&xe est
partie intégrante de la présente Convention eff, disposition contraire expresse, toute référenda présente
Convention ou a I'une de ses parties renvoie aussregles figurant a I'annexe [qui S’y rapportent]

145 Fletcher-Tomenius P., Forrest Ohe Protection of the Underwater Cultural Heritaged the Challenge of

UNCLOS Art Antiquity and Law, Vol. 5, 2/2000, p. 156.

148 peclaration made by the United States of Americitany provisions of that agreement, most notalstyannexed
rules, will be helpful in addressing underwatertutdl heritage »; Declaration made by Norway: « &haex to the
UNESCO Convention represents a major achievemeahtaas our full support in Debate on the Convention on
the Protection of Underwater Cultural HeritageSelected Documents, Assemblée générale de I'ONU,
Environmental Policy and Lawuin 2002, pp. 185 ; Strati ABrotection of the underwater cultural heritage: fino
the Shortcomings of the UN Convention on the LathefSea to the compromises of the UNESCO Conwuentio
op.cit, 2006, p. 60.

147 beclaration made by Norway : « We are aiming dliateral application of the rules set out in th@@xand would
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Compared to the main text of the Convention whiliar from reaching unanimous approval,
this unexpected success of the Annex is probabdytduhe fact that it contains high standard
technical instructions originating from the devetwmts of Archaeology and recognised
worldwide as reference guidelines.

7. Conclusion

The main goal of establishing an international ibeaff underwater cultural heritage, intended by
the various interest groups appealing for positides in the field of underwater cultural heritage
protection has been achieved with the UNESCO CdinenThe adoption of this Convention
can be considered as a major step in the evolptivsuant to the adoption of the UNCLOS and
the application of its legal regime, as the UNESCOGnvention aims at improving it with
additional protective provisions. This goal, howewdid not remain without controversies as
some included rules still seem unacceptable foremans States, even thirty years after the
negotiations of UNCLOS IlI.

The wording of the UNESCO Convention in itself ni@gy criticised, since it is the expression of
many difficulties from the very beginning of itsafting. Indeed, its starting point was a text
drafted by a group of experts from various fieldsd in the framework of a non-governmental
organization, the ILA. The UNESCO Convention weiirough a number of unfruitful
negotiations and when the text was finally prestiatethe UNESCO General Conference, it was
far from being unanimously accepted by all govemialeexperts.

Furthermore, the negotiating parties having conwtsin time, decided to deal with the most

important and controversial questions at the veiy. &s a result, when the General Conference
of UNESCO started in October 2001, these majortpdiad not been solved, nor really been
debated despite the repeated proposals by somes8tat order to come to generally agreed

compromises. Also, the UNESCO Convention did invay solve the principal dissents among

States and left many flaws, such as the protegtienhanism beyond the contiguous zone, the
inclusion of state vessels and aircraft into thenv@mtion’s regime and the question of

commercial use of the underwater cultural heritage.

The two first issues mainly crystallized the opfiosi of a group of States, the weight of which,
as maritime powers and being at the forefront @hmelogical development, shall not be
overlooked. Indeed, negotiations and compromiskisgeat any price had a detrimental impact
upon the final text. During the adoption of the UMED Convention, these States felt it as
inevitable to abstain, or even to vote againsteéu on one hand, some States considered the
provisions as an encroachment on the principleheffteedom of the high-seas, the texts not
taking the flag State’s rights sufficiently intocacint and granting excessive rights to the coastal
State!*® On the other hand, a group of States rejecte@tmention because the provisions lead
to meager rights and obligations for an effectivatgction of the underwater cultural heritage, in

(Contd.)
encourage other States to consider this as will Debate on the Convention on the Protection of Uvwwdéer
Cultural Heritage Selected Documents, Assemblée générale de I'@iironmental Policy and Lavuin 2002,
pp. 185.

148 guch as France, the United-Kingdom, Germany, tbhesiRn Federation and the United States of Amaa
observer State.

149 Among others, positions of the Russian Federadimh Norway in Strati A., Protection of the undemvatultural
heritage: from the Shortcomings of the UN Conventio the Law of the Sea to the compromises of tRESCO
Convention, op. cit., 2006, p. 46.
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particular concerning the jurisdictional rightstbé coastal State beyond its contiguous Zéhe.

Moreover, the Convention, being the result of régg@ompromises among various interests and
of stratifications of notions and references toeottexts (mainly the UNCLOS), does not offer
rules easily and effectively applicable by the &atin this sense, it appears that the heavy
cooperation, reporting and information mechanisstatdished by the UNESCO Convention can
be applied in a realistic way only by the more wmealStates, and those dedicated to the
protection of the underwater cultural heritage.

Some positive aspects of this Convention may batediout, such as, for example, the priority
given toin situ protection and the promotion of public accessprimiation, sensitization and
training. Or, as seen above, twe anteexclusion of the law of salvage. Particular mamtioust
also be made to the inclusion in the UNESCO Conoandf a comprehensive Annex with
scientific standards, which, having even been amatdy the most sceptical States, may develop
into a most complete text of Standards of referdncahe whole international community in
matters of “activities directed at the underwatdtuwral heritage”.

On the other hand, other aspects have been tefalied, — such as the purely inter-State dispute
resolution system in a field in which the princifaitors are private entities and especially big
companies.

Finally, as every new multilateral agreement ireinational law, the UNESCO Convention’s
rules are only applicable to the States parties.tdhus, the States with the major modern
technological means for exploration and excavaitiotleep waters rejecting the text's content as
unacceptable, two or more parallel and often cdittary regimes will slowly occur in the
regulation of underwater cultural heritage protatiat universally. Given that the entry into force
of the UNESCO Convention depended upon a low tlmldsbf twenty ratifications, acceptance,
approval or accession — 24 States having alreadgrad to it — this conflicting situation is far
from being a mere unfounded hypothesis.

The answer to this may be seen in Article 303 pddNCLOS and Article 6 of the UNESCO
Convention which invite the States to concludetéita, regional or multilateral agreements for
an effective protection of the underwater cultdmalitage. In this sense, it would be advisable for
the States to take common decisions at regional Ievorder to comprise the underwater cultural
heritage specificities of their region in new puatitee instruments, without however necessarily
basing them on the provisions of the UNESCO Cornwarit!

150 Greece's abstention was mainly a reaction to #tef position, the provisions being consideredaasblurred.

151 As did the less successful proposal of Italy agrét establishing a regional convention for thetgmtion of the
underwater cultural heritage in the Mediterraneaseld on the framework of the UNESCO Conventinrtrati
A., Protection of the underwater cultural heritage: finche Shortcomings of the UN Convention on the afative
Sea to the compromises of the UNESCO Convemoreit, 2006, p. 61.
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Pirates of the Mediterranean?
The Case of the ‘Black Swan’ and its Implicationsdr the Protection of Underwater
Cultural Heritage in the Mediterranean Region

Amy Strecke'

Abstract

On 16 May 2007, Odyssey Marine Exploration, a Eieiased commercial salvage company, flew 17
tonnes of gold and silver coins (with an estimatatie of $500 million) along with a number of
artefacts from Gibraltar to an undisclosed locatfiori-lorida. According to the firm, the hoard was
recovered from a sunken vessel located 100 milet efethe coast of Gibraltar. Spain, who doubted
whether the wreck was found in international waterd believed the vessel to be a Spanish galleon
carrying objects from the American colonies, thigdfa claim in a US Florida Middle District Court
asserting ownership over the vessel and its atgefébis case raises a number of important legal an
moral issues in relation to the protection of mstl vessels in the Mediterranean Sea and beyond.
The most glaring in this context is the applicatidradmiralty law to historical/archaeological velss
Other problems include thie rem jurisdiction of US courts over shipwrecks locaiadEuropean
waters; the rights of Mediterranean states to preueauthorized salvage and most importantly, the
rightsandobligations of coastal and flag states to proteeirtcultural and historical heritage.

Keywords: historic sunken vessels — unauthorized salvageniratly law — rights of coastal states —
legal vacuum

“phD Researcher, Law Department, European Uniydrstitute, Florence: amy.strecker@eui.eu
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1. Sunken Vessels as Underwater Cultural Heritage

Underpinning this paper is the assumption thabhistl sunken vessels are integral elements making
up the cultural heritage of the Mediterranean $®hile the majority of vessels located in shallow
waters have already been plundered, those lyingeeper waters have largely been saved this
indignity, because looters have not had the tedgylto reach them. This situation is changing
however, as commercial salvage companies have aaaetlhighly sophisticated technology able to
reach almost any depths. Historic sunken vesselpainticularly valuable archaeological remains in
that they are considered as ‘time capsules’ oredadeposits of a particular moment in history.
Furthermore, the marine environment often slows rddlae natural decaying process and cultural
objects are preserved significantly better tharr tbemparables on land. The Mediterranean Sea is
unigue because it embodies the common historichkatiural roots of many civilizations and periods

- from the early civilizations through Classic Aqity to the Middle Ages through to the more recent
Colonial period. Yet despite this cultural richnesw the close cultural links that have developed
between the peoples of the region, there is cuyrentregime of legal protection for cultural hage
beyond the territorial waters of the Mediterransetates. Given that the majority of sunken vesgels a
located on the Continental Shelf in internationatavs, it is commercial salvors who are most algtive
involved in recovering and ‘exploring’ these vessand as long as this continues, so the number of
historical and cultural ‘time capsules’ diminishes.

A. Odyssey Marine Exploration Inc. v. the Unidefiéid Shipwrecked Vessel(s)

On 18 May 2007, Odyssey Marine Exploration, a Eabased commercial salvage company,
announced its discovery of a colonial-era sunkessedkin an undisclosed location somewhere in the
Atlantic Oceart. The wreck, which was code-named the ‘Black Swaanhtained 17 tonnes of gold
and silver coins (with an estimated value of $50ion) as well as a substantial number of artefact
making it the largest ever discovery of its kind mnaritime history. Two days before the
announcement of the discovery, the hoard was flivam Gibraltar by private aircraft to Florida. The
government of Spain immediately suspected thavéissel had been discovered in Spanish territorial
waters near the Straits of Gibraltar and was centidhat even if discovered in international waters
the likelihood of the vessel being Spanish was higitis was due to the fact that: a) in March 206 t
Spanish authorities had granted permission forctirapany to resume explorations in its territorial
waters for another sunken vessel — HMS Sussexa British warship which was the subject of a
controversial agreement between the UK governmedt@dyssey Marine Exploration in 208%)
Odyssey refused Spain’s request for informatiomrgigg the identity and location of the vessahd

¢) the hoard was similar to that of a Spanish Jdesewn asLa Nuestra Sefiora de Las Mercedes
which sank off the coast of Portugal in 1804 loadéith coinage from the American colonie3he

The vessel was said to have been located 108 mést of the strait of Gibraltar in internatiomadters.

The agreement was severely criticized by ICOM@& @ther bodied-or a discussion see S. Dromgoole, Murky Waters
for Government Policy: the Case of d"Gentury British Warship and 10 Tonnes of Gold Gpin Marine Policy28
(2004) p.189-98 and R. Garabello, The Sunken Wassini the Mediterranean, in Tullio Scovazzi (e, Protezione
del Patrimonio Sottomarino nel Mare Mediterranédilano, 2004.

On 18 May counsel for Spain requested infornmafrom Odyssey’s counsel as to the source andifgesftthe large

quantities of material recovered and transportedys@ey refused to supply the information. $@a#yssey Marine
Exploration, Inc. v. the Unidentified Shipwreck $&sr Vesse|LCase No. 8:2007 cv00614, Filing 16, 19 June 2607,
http://docs.justia.com/cases/federal/districtcdfiotsda/fimdce/8:2007cv00614/197978/13/.  Furtherejo if  the

coordinates given to the Court are correct (10@smilest of Gibraltar) this would include approactee€adiz, which

was used by countless Spanish vessels over therigmnt

4 See ‘Who owns what lies beneath?The Guardian 20 October 2007; ‘Spain forces Treasure Ship Rud in Battle

60



Amy Strecker

Spanish Guardia Civil began an investigation ihi activities of Odyssey in the weeks leading up to
the announcement of the discovery, and on 29 MaySpanish government filed a claim in a US
Florida Middle District Court - where Odyssey hédd its arrest against the vessel six weeks eadrlie
— asserting ownership over the vessel and itsaatief

Odyssey had filed the case under admiralty andtimarilaw and submitted that the Court Had
personamurisdiction over the plaintiff and constructiveasiin remjurisdiction over the defendant
unidentified shipwrecked vessel. The company asdextpossessory and ownership claim pursuant to
the law of finds, and a salvage award claim purstmthe law of salvage, along with an injunctive
relief to protect the recovery operation. It alsseated a declaratory judgment stating that Odyssey
had the authority to explore and recover the vesd#dlout the interference of any salvor, agency,
department or governmeht.

On 16 June, Spain filed a motion requesting a ndefenite statement from Odyssey concerning the
location of the vessel, its identity and conténBounsel for Spain stated:

Despite the extensive examination Odyssey allegdmte conducted, the Complaint provides
no information as to the known or believed origin rtionality of the vessel, as to the
characteristics of the remains and artefacts Ogylsae located and photographed, or as to the
objects from the vessel Odyssey alleges it hasrdented. Odyssey’s cryptic pleadings also fail
to disclose even whether thes is a military ship or other sovereign property ofoaeign
nation, with respect to which the Court may haveanthority under long-established rules of
international and US lat.

Spain also put forward that although Odyssey clditoehave seen valuable cargo on the site, itdfaile
to give any information that would enable a potEntwner of the cargo to evaluate whether the
owner's property was being claimed. Furthermoreai®pargued that Odyssey’s pleadings
demonstrated that it possessed far more informatian it had disclosed. It was argued, for example,
that in its April motion to arrest thees Odyssey stated that it and its associates haglsied
substantial money and effort in locating, surveyiplyotographing and researching the history of the
defendant vessel(s) and Odyssey’s general couaskktated in an affidavit that the vessel was a
nineteenth-century wreck. In the same motion, Speaiterated its non-abandonment of the property
and its refusal of salvage for any of the vessetsoperties claimed by Odyssey.

On 12 July, upon leaving the port of Gibraltar, theardia Civil intercepted one of the company’s
vessels, Ocean Alert, and steered it to the Spaashof Algeciras for inspectiofl.This resulted in

(Contd.)
over Pieces of Eight' The Guardian 17 October, 2007. ‘The New Pirates of the Cardobe- Irish Independent3
November 2007.

Odyssey had filed its claim over the vessel amatlger undisclosed vessel as an admiralty caser tratieral Rule of
Civil Procedure in the same court in April 2007whs submitted “The Defendant Shipwreck vessealingylat a depth of
approximately 1100 meters, beyond the territoriaters or contiguous zone of any sovereign natippraximately 100
miles west of the Straits of Gibraltar. Based updarmation and belief no entity or person presenthims ownership
interest in the Defendant Shipwrecked Vessel. Ewideat the site indicates that efforts, if anyaby previous owner to
salvage the shipwreck and/or its cargo have beerg Isince abandoned.” Filing 1, 9 April 2007, at:
http://docs.justia.com/cases/federal/district-caffidrida/flmdce/8:2007cv00614/197978/13/.

Seesupra4.

" Filing 16, 19 June 2007, stipra3.
& Ibid.

°  Ibid.

10" This was carried out on secret search orderdsbye Judge of La Linea de La Concepcién (Caddyssey argued that

the ship was boarded in international waters, tpairsmaintained that the ship had entered Spaeisttiorial waters.
This is due to the ongoing dispute between theddnitingdom and Spain over the territorial jurisdiotof the Rock of
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Odyssey filing an Amended Complaint on 6 August atadming damages from Spain for loss of
revenue’’ Odyssey also filed for an extension of time inpmesling to Spain’s motion for a more
definite statement and this was granted. In Sepgemilwas revealed that the coins transported form
Gibraltar were Spanisteales de a ochor ‘pieces of eight'’. It also became apparent thatvalue of
the coins was underplayed at the time of exporexport licence applications made in Gibraltar the
company valued the 500,000 coins at $2.5 (arounghe$5coin), but in a press release issued by
Odyss?é in June, the coins were said to be wor@® 5 $1000 per coin, a disparity of some 100
percent:

After a number of further filings and time extemsp on 10 January 2008 the Court granted a
Protective Order over the information concerning tnidentified shipwrecked vessel and ordered
Odyssey to disclose information to Spain contairthregmaritime co-ordinates of the ‘Black Swan’ as
well as photographic material of the artifacts @aoths and other documents relating to the vessel’s
identity.® The Protective Order authorized Odyssey to resturther operations on the site and
required the strictest confidentiality to be uphdlg Spain regarding the disclosed information.
Odyssey was obliged to comply with this order witfourteen days, that is, before 24 January, and a
preliminary pretrial conference was set for 5 Ma26l08.

In a statement made by Odyssey’s then ChairmarC&da], the following was stated:

Odyssey has always practiced a policy of transggreand open communication with all
governments interested in our deep ocean archdealogctivities. We have invited the
Kingdom of Spain to participate in our archaeolagjgrojects many times in the past, including
the expedition that resulted in the discovery efBfack Swan site. We have made it abundantly
clear that in each of the three pending cases,idvaal operate in waters claimed by Spain, and
that we have abided by all applicable legal reqnéets as set forth in the Law of the Sea
Convention and the Salvage Conventidn.

Greg Stemm, co-founder and current Director of Gdysadded:

By properly arresting all three of these sites ib.&. Federal Court, we have shown that we
respect the rule of law. The Court has assumesddiation over the sites and Odyssey will work
with the Court to protect the historical and ardiagical value of the sites. After detailed
research, we are now prepared to provide informadimout the sites to the Judge in each case,
and it is the Judge who will decide which inforroatis appropriate for release to any potential
claimants'®

B. Other vessels

In April 2007, when Odyssey Marine Exploration dilis claim of ownership on the unidentified
vessel code named the ‘Black Swan’, it filed a s&gaclaim on another unidentified shipwreck,

(Contd.)
Gibraltar.

1 Fling 21, 6 August 2007, atipra3.

12" ‘gpain Forces Treasure Ship into Port in BattleroFortune in Pieces of Eight Fhe Guardian 17 October 2007.
However, it looks as if the value of the coins ntiglave been slightly overplayed by Odyssey to bsbsres on the
stock exchange. See ‘Sunken Treasure Overvalukidt Bhares of Salvage Firm’ Sunday Time# November 2007.

13 See Filing 76 aupra3.

1 Statement by John Morris, ex-Chairman and CEOdyssey Marine Exploration. SeBdep Sea Divers Opt for Nasdaq
Flotation’ — The Guardian, 16 July 2007.

15 Statement by Greg Stemm, Director of Odyssey,y&3dy Marine Exploration: Files Amended ComplaintsThree
Admiralty Cases, Spain Added as a Defendant irCakes’ -Business Wire7 August 2007.
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apparently located between Sardinia and Sicilyhe Mediterranean Sé&,and prior to this, in
September 2006, it filed a claim on a 17th centdsrchant vessel located near the southwest of
England in the Atlantic Ocedhlin August 2007, Spain requested that all threeshe transferred to
the same Court; in the interests of justice andcjadeconomy, to avoid duplication or potentially
conflicting rulings and because the cases sharadime “sensitive and far-reaching questions” such
as, inter alia: “those concerning tha rem jurisdiction of US courts over shipwrecks located
European waters; ii) the sovereign immunities dfeotnations fromin personamclaims or claims
against sovereign property; iii) the rights and iomities of sovereigns to prevent unauthorized
salvage and iv) the right of sovereigns to protkeir cultural and historical heritag& Spain had
already filed parallel verified claims assertinggsovereign ownership rights in the other two cases
affirmed its refusal of salvage. The request fansferal was granted and all cases were transfered
the same Court. Thus the Protective Order issued®rlanuary requiring Odyssey to disclose
information to Spain regarding the exact locatidentity and nature of the vessel also appliechéo t
two other defendant shipwrecks.

2. Issues raised by the Case

Since May 2007, the case of the ‘Black Swan’ has@ed a substantial amount of media attention in
the US, Spain and internationally. This is in ghré to the captive interest that shipwreck andstnea
stories hold for the public, and to the fact thaty§sey Marine Exploration Inc. is a high profile
company whose stocks were recently transferreth@™NASDAQ exchang¥.In Spain, however, the
reaction to the discovery of the find and the sgcrever the identity of the shipwreck has caused
outrage amongst Spanish authorities, the genebdicpand most of all the archaeological community,
who see this as just another case of ‘piratestreasure hunters’ in the Mediterranean, attemgtng
profit from the historical and archaeological hamgi of the regioff. It also reaffirms their belief that
salvage law should not be applied to the underwatikural heritage, and that US courts should ot b
entitled to jurisdiction over sites located in imtational waters but on the continental shelf oZ EiE
European countries attached to a regional sehelfpplication of salvage law to historical ves$ls
alien to the legal systems of civil law statesntbarely it should not be applied to the culturalifage

in the waters adjacent to those states.

This case thus raises a number of important legdl raoral issues in relation to the protection of
historical vessels in the Mediterranean Sea andrzkyThe most glaring in this context is the
application of admiralty law to historical/archaegical vessels. Other problems include iheem
jurisdiction of US courts over shipwrecks locatedBuropean waters; the rights of Mediterranean
states to prevent unauthorized salvage and mosrtemgly, the rightand obligations of coastal and
flag states to protect their cultural and histdrlveritage. Adopted in 2001, the UNESCO Underwater
Cultural Heritage Convention (hereinafter, the 20D&nvention) has just recently received the
required number of ratifications to enable its pito force?* However, only 9 of the 24 states that

18 Odyssey Marine Exploration, Inc., v. the Unidéeti Shipwrecked Vessel. Case No 8:07-CV-00616-2888, 9 April
2007.

17 Odyssey Marine Exploration, Inc., v. the Unidéet Shipwrecked Vessel. Case No. 8:06-CV-16854-TB&/, 13
September 2006.

8 Filing 31, 15 August 2007, atipra3.

19 Odyssey's shares soared after the announceméhe &lack Swan discover. See ‘Sunken Treasurev@iwed to Lift

Shares of Salvage Firm'Sunday Timest November 2007.

20 gSee for example, ‘A la caza del cazatesoroBiafio Vascq 6 July 2007 and ‘Cronologia de un Triller de Riga -El

Pais 17 October 2007.

21 The Convention entered into force on 2 Januaf20
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have so far signed or ratified the Convention aeslitérranean statésMeanwhile, the general lack
of provision for the cultural heritage in the Meditanean outside the territorial or contiguous veate
of its coastal states still persists. This legadwan means that US Courts may continue to apply
admiralty law and attain jurisdiction over sitegdted in the Mediterranean, and unless a practical
solution is found, there will simply be nothingtlés claim for?®

A. Salvage Law and the Underwater Cultural Heritag

According to Dromgoole, the concept of salvage tedprinciples on which it is based have ancient
origins?* A professional salvage industry has developed thewyears to provide salvage services to
seafarers whose property is in danger, and tradiliy the industry concerned itself with vesselst th
are still afloat but in immediate peril, and alboge that have sunk. The traditional salvage imgust
however, needs to be distinguished from the treasalvage industry, which was only added as an
element of marine salvage under admiralty law aen¢ decades. While the former is concerned with
recovering the vessel (in peril) to its owner, ldager is concerned with the recovery of valualadego

of bullion, gold and silver coins, porcelain, poytand other artefacts, for sale.

In the US Courts, there has been a growing numbeases in the past decades in which salvors have
sought to obtain legal rights to their finds untleo lines of argument: the law of finds, on theibas
that there is either no owner of the wreck or thatwreck has been abandoned; or the law of salvage
by which they are entitled to a generous salvagar@vor returning the vessel to its owReihe
award will depend upon a number of factors, sucth@®xtent to which the vessel is considered to be
in danger; the time and labour expended by theosalv recovering the object; the value of the
property saved; the promptitude, skill and enerigpldyed by the salvor in saving the property, and
more recently, US Courts have considered the aobbgieal duty of care as a factor in granting
salvage awards.

With the exception of a few cases, the US Courtgehaostly found for the salvof8.0ne such
exception is the case dtinoandLa Galga two Spanish frigates that sank in US waters i501and
1802 respectively. In 2000, Sea hunt Inc., a comiaksalvage company, claimed to have discovered
the wrecks of both vessels off the coast of Virgiahd was granted permission to explore them and to
conduct salvage operations. Under the Al#andoned Shipwreck Aof 1987, individual US states
have title to shipwrecks that are abandoned i thiafers, including the recovery of artefacts. Aétno

22 Croatia, Spain, Libya, Tunisia, Slovenia, Albarfe Lebanon, Montenegro and Portugal

2 According to A. Strati, the vast majority of sits shallow waters of the Mediterranean Sea haen tplundered. See

Strati, in S. Dromgoole (ed.fhe Protection of Underwater Cultural Heritage: Matal Perspectives in light of the
UNESCO Convention 200Leiden, 2006, p.84.

Dromgoole, Law and the Underwater Cultural Hgetaa Question of Balancing Interests, in Brodie,aNd Walker
Tubb, K., lllicit Antiquities: The theft of cultural and thextinction of archaeologyondon, 2002, p.119.

24

% Under the law of finds, it must be proven that tressel has been abandoned. While initially USrBaused to infer

abandonment from the inaction of states to recitsamressel(s) and the passing of time, recent ouestp law favours the
principle of ‘express abandonment’. Under the ldwalvage, there are certain criteria to meet lgefosalvage claim can
be made: there must be a marine peril placing topapty at risk of loss, destruction or deteriamatithe salvage service
must be voluntarily rendered and not be requiredrbgxisting contract; and the salvage operatiost foe successful, in
whole or in part.

28 A much cited extract from judgement was that “Tlaev acts to afford protection to persons who dbtiendeavour to

return lost or abandoned goods as an incentivendeniake such expensive and risky ventur&ésasure Salvors Inc v
The Unidentified, Wrecked and Abandoned sailing®¢Salvors I11) [1981] American Maritime Cases 183874. The
first favourable ruling for the underwater culturedritage came in 1983 when a judge of the Dis@murt of Maryland
granted Maryland’s motions to vacate arrests, thwarding the right of excavation to the state. Thikng was
particularly notable for the acknowledgement thnet preservation of the cultural heritage constitteoublic interest.
Subaqueous Exploration & Archaeology, Ltd. v Thédentified, Wrecked and Abandoned Ves<i3, F. Supp.598 (D.
Md. December 21, 1983).
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immediately, Spain claimed that it was the true boda fideowner of both vessels and that its title
and ownership in them had never been abandoneslioguished. Furthermore, it stated its wish that
the vessels be treated as maritime graves anthéiasalvage not be authorized. The Court fouadl th

both vessels remained the property of Spain artdpain had the right to refuse unwanted salVage.
The Judge stated the following in respect of thJu

It is the right of the owner of any vessel to refusywanted salvage. Sea Hunt knew before
bringing this action that thdunowas a Spanish ship and that Spain might make & atéi
ownership and decline salvage. Before conducting salvage operations pursuant to this
Court’s orders, Sea Hunt received an express conaatiion of refusal of salvage from Spain.
Because Sea Hunt had knowledge of Spain’s owneiistgpests and had reason to expect
Spain’s ownership claim and refusal to agree teag@ activity on theJung Sea Hunt cannot
be entailed to any salvage award. The Court reatizat this holding places a substantial burden
on Sea Hunt, and places on potential salvors #keofiexpending significant time and resources
in salvaging sunken objects for which they will neteive compensation. However, such is the
risk inherent in treasure salvage.

The Spanish legal position regarding sunken stassels is that, irrespective of their location el
passage of time, title to such vessels can onlpsteby an express act of abandonment. This is also
the practice of other maritime powers and has becam established rule of international fRw.
Indeed, in the case dfunoand La Galga the United States acted amicus curiaeto Spain and
defended its ownership over the two wrecks:

The United States is the owner of military vesstisusands of which have been lost at sea,
along with their crews. In supporting Spain, theitelth States seeks to ensure that its sunken
vessels and lost crews are treated as sovereiga ahd honoured graves, and are not subject to
exploration, or exploitation, by private partiegkiag treasures of the s&a.

The conclusion reached by the Court of Appeal gthesimpression that commercial salvors should
have little to do with the sunken shipwrecks ofeseign states:

It bears repeating that matters as sensitive & timeplicate important interest of the executive
branch. Courts cannot just turn over the soversigpwrecks of other nations to commercial
salvors where negotiated treaties show no sigibafdonment, and where the nations involved
all agree that the title to the shipwrecks remaiith the original owner*

The case ofunoandLa Galgacould mark a turning point in the history of adafty case law in the
US and there is likely to be more rulings of a amiein in the future. This position means that
sunken state vessels may be preserved from whata®docalls the ‘first-come-first-served’ or
‘freedom-of-fishing-approach’.

27 gee Tullio Scovazzi, The application of Salvagavland Other Rules of Admiralty, in Scovazzi, T.Giarabello, R.

(eds.), TheProtection of the Underwater cultural Heritage befand after the 2001 Conventioceiden, 2003, pp.55-
60.

2 gea Hunt Inc v Unidentified Shipwrecked VesseVessels, 1999 U.S. Dist. LEXIS 21752, 9 (E.D.\Jane 25, 1999),
reproduced asupra4?2.

29 Mariano J. Aznar-Gomez, Spain, in Dromgoole, &1.)( The Protection of Underwater Cultural Hertaglational

Perspectives in light of the UNESCO Convention 200diden, 2006, p.275. For a more in depth discussee M.J.
Aznar-Gomez, Legal Status of Sunken Warships ‘Reds (2003) 9Spanish Yearbook of International L&d.

Seesupra26, p.59.
3 \bid.
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B. Non-State Sunken Vessels

In a case where no owner can be established or thigemessel is simply too old that it belonged to
another era or civilization long before the natstate existed, the protection of the underwatducail
heritage becomes significantly more problematicdéimadmiralty law, if there is no identifiable
owner of the vessel/object and if it is locatedsalé the territorial waters of any state, thenldwe of
finds will be applied and the salvor will gain ¢itbf the cultural property. However, many expedtio
and/or excavations take place outside the couxs.ekample, during the preliminary authorised
research for thélMS Sussexover 400 square miles of seabed were searchad sgle-scan sonar
and bathymetric survey$.A number of ancient wrecks were found, includinghoenician trading
vessel dating from 2,500 years &jd@he unexpected discovery was found at a dept8,000ft in the
Mediterranean and included hundreds of clay stojagewhich the Phoenicians used for shipping
wine, olive oil and honey. Experts identified thiefacts as being from the Western Mediterranean
Phoenician or Punic Culture dating from between @@ 250 BG? The Phoenicians dominated trade
in the Mediterranean before the Greek and Romanifemput despite this, little is known about their
civilization, and what is known derives only froand excavations and the accounts of their enemies.
A professor at the Institute of Nautical Archaeglag Texas expressed her concern about a profit-
making company being in charge of such an enterpféaring that the need to make money would
rush the excavation and thereby compromis® @dyssey’s Director, Greg Stemm, assured her,
however, that great care would be taken in mappng excavating the site according to
archaeological standards, and that the objectsduoilkept together as a collectfSrT he fact that a
commercial salvage company might conduct an exmavadf such historical importance to
Mediterranean culture is worrying. Yet the factttttds company conducted the excavation at all is
surprising, since many treasure-hunters would hanly retrieved the objects of value and sold
them to the highest bidder. In this case, it sedrassthe UK supported the excavation, yet shoudd th
coastal states of the Mediterranean not also beensachre of such an endeavor? The objects’
whereabouts are unknown to the author, but presiynthby are located in Florida, where the
company is baset.

In 1989, the explorer Robert Ballard carried outamations on a Roman vessel found in the
Mediterranean about 60 n.m. from Tunisia and 75. mffhltaly. No previous official information
about the expedition was given to any of the Mediteean state$.During this expedition, more than
150 artefacts were removed from the seabed, inguamphorae, glassware and anchors. Mr. Ballard
stated that the objects were protected by the mofitSea Research Foundation which would not
allow their exploitation. A further four expeditisrthen took place between 1989 and 1997 to locate
shipwrecks and retrieve artefacts from the Mediteean Continental Shelf beyond the limit of the
territorial seas and later expeditions in the HashMediterranean uncovered two Phoenician trading
vessels? Artefacts from the expeditions are now on disgayhe Institute for Exploration in Mystic,
Connecticuf?

S. Dromgoole, Murky Waters for Government Politge Case of a i7Century British Warship and 10 Tonnes of Gold
Coins,Marine Policy 28 (2004), p.191.

33 :Ship that came from depths of history’ — The €m13 October, 1998.

34 ‘Dreams of Undersea Treasure Excite Tampa-basptbéers’ -Tampa Tribune, 18 October, 1998.

%5 bid.

% Information concerning the excavation of the eésan be found on Odyssey’s website: http://wwipwsheck.net.

57 \bid.

% Scovazzi, The application of Salvage Law and OfReles of Admiralty, in Scovazzi, T. & GarabelR, (eds.), The

Protection of the Underwater cultural Heritage bef@and after the 2001 Conventign,76.

3 Information on the exhibition can be found atpHfwww.mysticaquarium.org/index.cgi/30

40 scovazzi outlines a number of criticisms on trehaeological’ activities of Ballard. Seepra37.
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The discovery, recovery and transportation of caltobjects from the Mediterranean to the United
States by exploration and salvage companies mdeats &) the objects are being taken from the
historical and archaeological context with whicheythare associated; b) the objects are being
transported away from the their region of orighyg denying any territorial link between the olgect
and the people who live in the region; c) theyrasesubject to archaeological protocols and statsdar
of excavation; and d) they become the propertyfaf #lung private institution.

C. ‘Mare Nostrum’? The in rem jurisdiction of US Qurts over cultural objects in
Mediterranean waters

During the negotiations leading to the adoptionhaf 2001 UNESCO Convention on the Protection
of the Underwater Cultural Heritage, the Italiarledation declared that ‘it cannot accept that any
private individual or company can automatically aiog property rights in an object which is part of
the Mediterranean cultural heritage and disposeas a private owner” [...] “neither can Italy actep
that a foreign judge can declare a prohibited ar¢bhe Mediterranean where archaeological research
cannot be made by the relevant Italian public aitibs.” This statement by the Italian delegation
sums up the problem with regard to jurisdictionravistorical vessels in European waters; which can
in turn can be traced to the divergence betweermmmmaw and civil law countries on the issue of
salvage. In some countries of common law, sucha@$J8 and the UK, principles of admiralty law are
appLi;ad with respect to cultural heritage, andearen considered to be old principles of internation
law.

In contrast, the application of salvage law to walt heritage is completely unknown in countries of
civil law, who regard it more characteristic of destic rather than international rules. In civil law
salvage mostly denotes traditional salvage andrduogly it is applied to vessels in peril or in eaf
recovery. When a ship has sunk, however, and aicesitmount of time has elapsed, it is no longer
subject to salvage law and becomes the propertthefstate. It is inconceivable that cultural or
historical vessels become the property of a priyaeson or entity by law, as in most civil law
countries the underwater cultural heritage is duhe stream of commerce. On a purely philosophical
level, it is curious that the freedom-of-fishingpapach of the high seas should take precedence over
the law of states with a direct cultural, historiead geographical link to the Mediterranean. On a
practical level, this is of course due to the thett although the Mediterranean is an enclosednedi
sea, the vast majority of its waters are intermaipand there is no protection for cultural hea
outside the territorial seas of coastal states.

The origins of this problem can be traced to thevigions of the United Nations Convention on the
Law of the Sea (UNCLOS) relating to ‘archaeologiaatl historical object$® Article 303(1) holds
that ‘states have the duty to protect objects chrmhaeological and historical nature found ateseh
shall co-operate for this purpose’, which is naeay strong obligation and the word ‘protect’ can b
interpreted in many ways. Article 303(2) referghie contiguous or 24-mile zone set forth in Article
33 of the Convention:

In order to control traffic in such [archaeologicalhistorical] objects, the coastal state may, in

4 R. Garabello, The Negotiation History of the Cention on the Protection of the Underwater Cultutdéritage, in
Scovazzi, T. & Garabello, R. (eds.), TReotection of the Underwater cultural Heritage befcand after the 2001
Conventionp.125-126.

See Dromgoole, Law and the underwater culturaitdge: a question of balancing interests, BrotNe,and Walker
Tubb, K., lllicit Antiquities: The theft of cultural and thextinction of archaeologyondon, 2002, p.122.

42

43 Article 149 deals with cultural heritage in theeA and is therefore not applicable to the Meditezan: “All objects of

an archaeological and historical nature found éAhea shall be preserved or disposed of for timefiteof mankind as a
whole, particular regard being paid to the prefeéa¢mights of the state or country of origin, dretstate of cultural
origin, or the state of historical and archaeolabarigin.”
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applying article 33, presume that their removahfrthe seabed in the zone referred to in that
article without its approval would result in anrinffement within its territory or territorial sea
of the laws and regulations referred to in thatkt

Therefore, only removal, not disturbance or desiwac should result in infringement of coastal stat
laws. In the opinion of Aznar-Gomez, a literal riegdof this looks absurd, and must be interpreted a
extending coastal state legislation over any agtidirected at the underwater cultural heritdbe.
Article 303(3), however, gives over-arching statusalvage law and the law of admiralty:

Nothing in the Article affects the rights of iddigble owners, the law of salvage or other rules
of admiralty, or law and practices with respecttdttural exchanges

Therefore, UNCLOS has provisions for the Area (@etil49) and the Contiguous Zone (Article 303),
but there is no mention of the underwater cultheaitage located on the Continental Shelf or th& EE
and it gives precedence to the law of salvagse.firi these reasons that Article 303 has beenitescr
as ‘contradictory’ and ‘counterproductive’ as iales a gap in the protection of underwater cultural
heritage precisely in the waters it is most likig\be located.

During the negotiations for UNCLOS some countrieseprepared to extend the jurisdiction of the
coastal state to the underwater cultural heritaged on the continental shelf. An informal proposal
was submitted by Cape Verde, Greece, ltaly, M&8tatugal, Tunisia and Yugoslavia. The proposal
was rejected, however, due to the fear of creepingdiction by coastal states. The question of
jurisdiction also proved a lengthy and complex d¢oesduring the negotiations of the 2001

Convention on the Protection of the Underwater @alt Heritage. Articles 9 and 10 are the main
provisions dealing with the Continental Shelf ahd EEZ and their main goal was indeed to fill the
gap that exists in the current regime. Again, e fof creeping jurisdiction proved to be a problem
here, as well as the fear of violating UNCLOS almel potential for limiting the freedom of the high

seas” In the International Law Association (ILA) Draf€onvention, states parties were allowed to
create a ‘cultural heritage zone’ extending to rtlveintinental shelf (Articles 1 and 5) but this was
rejected at the 1996 Meeting of Experts, who fe#ttthe use of a completely new concept not
codified by UNCLOS could jeopardize the succesheffuture Convention.

Eventually, obligations pertaining to the cultureritage in the Continental Shelf or EEZ relate to
reporting, consultation and urgent measures. A&r@lcontains obligations with respect to reporting
and essentially prohibits secret activities or oN®ries. States parties shall require their naliooa
vessels flying their flag to report activities oisebveries to therff If the activity or discovery is
located on the continental shelf of another statéyghen:

(i) States Parties shall require the national errtfaster of the vessel to report such discovery or
activity to them and to that other State Party;

(i) alternatively, a State Party shall require tieional or master of the vessel to report such
discovery or activity to it and shall ensure thpidaand effective transmission of such reports to
all other States Partiés.

The ‘state party’ mentioned in subparagraph (iijpisbiguous in that it could be read to mean the
coastal state; according to the preparatory wdré&siever, is to be understood as the state to which

4 M.J. Aznar-Gomez, Spain, in Dromgoole, The Prinecof the Underwater Cultural Heritage: NatioR&rspectives in

Light of the UNESCO Convention 2001, p.274.
4 For a detailed discussion on the negotiationgssconcerning Articles 9 & 10 see Garabalipra22, pp. 138-151.
4% Article 9, para. 1 (a).

47 Article 9, para. 1 (b).
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the national belongs or the state of which the elefiies the flag”® Regarding consultations, the
coastal state shall consult all states parties lwhive declared their interest in being consulted o
how to ensure the effective protection of the umaéer cultural heritage in questiGhArticle 9(5)
provides that any state party may declare its ésten being consulted and that ‘such declaratiatl s
be based on a verifiable link, especially a cultunistorical or archaeological link, to the undeter
cultural heritage concerned’. The coastal statdl sbaordinate the consultations, unless it does no
wish to, in which case the interested states gasdill appoint another coordinating state. The
coordinating state will then implement the measupsésprotection which have been agreed by
consulting states and may conduct any preliminesgarcli’

Article 10(2) maintains that “a state party in whosxclusive economic zone or continental shelf
underwater cultural heritage is located has thktrig prohibit or authorize any activity directetd a

such heritage to prevent interference with its saiga rights or jurisdiction as provided for by the

international law including the United Nations Cention on the Law of the Sea.” Article 10(4) also
deals with urgent measures:

Without prejudice to the duty of all States Part@grotect underwater cultural heritage by way
of all practicable measures taken in accordanch imiernational law to prevent immediate
danger to the underwater cultural heritage, incigdboting, the Coordinating State may take
all practicable measures, and/or issue any negesaahorizations in conformity with this
Convention and, if necessary prior to consultatidnsprevent any immediate danger to the
underwater cultural heritage, whether arising frédvmman activities or any other cause,
including looting. In taking such measures asst#amay be requested from other States
Parties.

This right enabling the coordinating state to adafgent measures is perhaps the most important
protective measure within the Convention, as ved for direct intervention without the burden of
consultation and other timely procedutesf more Mediterranean states were to ratify th@®120
Convention, Articles 9 and 10 would mean that thmight prevent activities carried out by
commercial salvors in Mediterranean waters outideespective territorial jurisdictions.

3. The Mediterranean Context: Possible Solutions

A. Regional Agreement

During the negotiations leading to the 2001 Coneantthere were many differences over aspects of
the Convention — most of which related to the naiveascheme codified by UNCLOS and the fear of
certain states of diverging from it. However, omare subtle level, some difference in attitude texis
between the flag and coastal states in their appramthe Convention. This difference suggests that
the coastal states adjacent to an open sea tebd toore cautious of the Convention than coastal
states adjacent to a regional sea, particulartiigfstates share with other coastal states ofatree s
condition an interest in such regional Se@ne of the reasons for this assumption is thatebal

48 Scovazzi, The Convention on the Protection of Wmelerwater Cultural Heritage, in Scovazzi, Oa Protezione del

patrimonio cultural sottmarino nel Mare MediterrameMilano, 2004, p.36.

4 Article 10, para.3 (a) and Article 9, para.5. 8eovazzi point out, the term ‘costal state’ is attfunot mentioned — this

reflects the sensitivities of those states thakefdséhe prospect of ‘creeping jurisdiction’.

0 Article 10, para.5.

1 Article 10 (para. 6) also states that the coaridid state party must ‘act on behalf the statetiepaas a whole and not in

its own interest’.

%2 A.W. Gonzalez, Some Thoughts on the Different t€xts that Coastal States Face, in Scovazzi, & Protezione del

patrimonio cultural sottmarino nel Mare Mediterramep. 109.
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systems of regional coastal states tend to belorfpe same tradition. This facilitates a concerted
position of such countries as regards the exclusibthe law of salvage and the law of finds.
Furthermore, regional coastal states tend to hawpearation agreements between their custom, fiscal
or coast guard authorities on other issues. Thimdéwork would facilitate and stimulate regional
coastal states to collaborate on matters of mangpprotecting and preventing unauthorized removal
of cultural objects. In addition, various enviromte and fisheries agreements already bind regional
coastal states to mutually monitor the exercisedoé diligence as regards activities that may
incidentally affect underwater cultural heritagehisl is the case, for example, with the regime
established under the Barcelona Convention anBritsocols, particularly the protocol on specially
protected areas and biological diversity in the Medanean® Thus it would seem that all the
ingredients are there for an agreement of a rebioature. Article 6 of the 2001 Convention
encourages regional agreements and seems to atoavdcenario oéx ante that is, the Convention
cannot alter the rights and obligations of Statesra from agreements concluded before its adaptio
and “in particular, those that are in conformityiwihe purposes of the Conventich UNCLOS itself
does not exclude the possibility. Article 303(4)tss:

This article is without prejudice to other intelioal agreements and rules of international law
regarding the protection of objects of an archagiofd and historical nature.

Although we may not want to rely on UNCLOS for gande on whether it may or may not be
possible to conclude an agreement that might somethi@r its stance with respect to the venerable
law of the sea, we must bare in mind that UNCLOSeis generaliswhilst an agreement on the
underwater cultural heritage lisx specialis In theory, there should not be any conflict beté¢he
two in respect of a regional agreement of this meatu

In March 2001, the Siracusa Declaration on the SQuibma Cultural Heritage of the Mediterranean Sea
was adopted during the international conferencétlesht“Means for the Protection and Tourist
Promotion of the Marine Cultural Heritage in the diterranean” and in April 2003 the Italian
government began an initiative to negotiate andptttee regional convention. This is a promising
step forward and will hopefully move in the rightegdttion in the near future. As Garabello points, ou
there is one aspect of the Mediterranean draft @ution that might make it more appealing than the
UNESCO Convention; in the case of warships or statesels sunk in foreign territorial seas, the
coastal state ‘shall’ (instead of ‘should’) infortine flag state of the discovery of a sunken vessel
flying its flag>® This was one of the major obstacles for flag stdi&ring negotiations and the reason
why some decided not to ratify the 2001 Conventfon.

B. The Inclusion of Salvors?

Another solution would be the inclusion of salv@met salvage law) within the regulatory system — in
order that they would be permitted to conclude axguents with the relevant government authorities.
The HMS Sussegontract between Odyssey and the British Governmsesut example of this kind of

agreement. Those who champion this proposal woaydtlsat salvors will continue to explore and
conduct their operations regardless and therefoig better to regulate their activities and try to
include them in the system. Furthermore, many sgglvaompanies, including Odyssey Marine
Exploration, have started to employ marine arctagsis for their projects and to apply

% Signed in 1976 as the Convention for the Pragactif the Mediterranean Sea against Pollution $e=iin 1995 as the
Convention on the Protection of the Marine Envirentrand the Coastal Region of the Mediterranean).

% Article 6, para.3.

5 Garabello, The Sunken Warships in the Meditemanen Tullio Scovazzi (ed.)La Protezione del Patrimonio

Sottomarino nel Mare Mediterrangp.197.

%6 Article 6, para.1 of the first draft, presentedhe international conference held in Siracus&-&nApril 2003.
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archaeological standards. As Dromgoole points ¢his may simply be to add a veneer of
respectability to their activities, or it may bgenuine attempt to adopt archaeological metibdike
2001 Convention excludes the application of salMageto the underwater cultural heritageless

it: @)is authorised by the competent authorities, b il conformity with the Convention, and c)
ensures that any recovery of the underwater clltuestage achieves its maximum protectidn.
However, the Convention prohibits out right the casncial exploitation of the underwater cultural
heritage. So it would seem that provided the caltabjects are not exploited, the possibility of
concluding an arrangement with a salvage compangfisopen under the Convention. Another
argument in favour of an agreement of this sothaé bullion and coins are not as archaeologically
valuable as other cultural objects. They are alsatiful and no museum would display the whole
collection, as many representative examples eldstvhere.

Yet those who argue in favour of the inclusion alfvers within the regime fail to take into account
one crucial point: the preservationsitu of sunken vessels. The situ preservation of archaeological
remains is a principle enshrined in the regimeoséby the European Convention on the Protection of
the Archaeological Heritage, also known as the atell Conventiori’ which includes archaeological
heritage situated under water in its scope of apptn® (The 2001 Convention echoes this
principle.) While the majority of land excavatioase construction-led and therefore archaeological
remains are not always preseniegsitu, underwater archaeological remains often lie undied for
hundreds of years; they have the added advantalgeig better preserved than their counterparts on
land; and they are considered time capsules of membin history. In respect of the underwater
cultural heritage, it is likely that new technolegideveloped in the future will be better equipped
exploring and preserving archaeological remainsglyin deep waters. The only exceptioninesitu
preservation would be a scenario whereby the d&goef a sunken vessel was made during the
construction of a pipeline (for example), thus legvtimely excavation as the only option. In this
case, would it be appropriate to contract a prigalgage company? In response to this questian it i
worth quoting an extract of a paper presented eyNithaeological Institute of America:

[...] Treasure hunting, or private sector commeradiatovery, has never been able to
convincingly demonstrate that it can operate in ay what satisfies the archaeological and
preservation interests. Commercial recovery fretjyersults in the destruction of underwater
cultural resources as systematic archaeologicalrdéwy, excavation, and conservation are
sacrificed in the interests of expedient recovefynarketable property. Even commercial
projects that are regulated by state authoritie® lsan abysmal record in terms of professional
standards of performance, preservation, and disegion of information. The aims, methods,
and practices of treasure hunters are fundamerallydds with those of archaeologists and
preservationist:

If we return to the case of the ‘Black Swan’ préednat the start of this paper; until the details
regarding the location, identity and contents &f Wiessel are disclosed, we will not know if Odyssey
have acted in good faith or not. Despite their b&simpts to convey archaeological integrity, theree
a number of issues which sit uncomfortably witts thélf-portrayal: the first is that Odyssey liedat
the value of the coins exported from Gibraltar, enpthying their value. When back in the US,

57 See Dromgoole, Law and the underwater culturaitdue: a question of balancing interests, Brotile and Walker

Tubb, K., lllicit Antiquities: The theft of cultural and thextinction of archaeology.121.

%8 Article 4.

% The European convention on the Protection ofafoaeological Heritage (Valletta, 1992) repladeel ¢arlier London

Convention (1969) and introduced a number of safitgl
0 Article 1(3).

1 The archaeological Institute of America (AlA) Comants on the UNESCO/UN Division on Ocean Affairsl ahe Law
of the sea Draft Convention on the Protection ef tmderwater Cultural Heritage reproduced in Scoyapra42,
p.78-79.
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however, Odyssey announced a sum significantly enigi00%) than what had been quoted to
customs. It now seems that the cost was over-valoddt shares in the company, which it did.
Second, it was disclosed in stock exchange documtat three Directors of Odyssey Marine
Exploration cashed in millions of dollars of shangthin days of announcing their recovery of 17¢on
of gold and silver coins from the wre®Thirdly, in 2005 and 2006, Odyssey suffered nesés of
$14.9m and $19.1m respectively, but after the disgoof the Black Swan, its stocks were transferred
on the NASDAQ. This would indicate that from theweeginning this case has been about financial
profit, not archaeology and the preservation oistohcal sunken vessel.

Postscript

Since this paper was written, a number of significdevelopments have occurred in the case of
Odyssey Marine Exploration v the Unidentified ShgnkedVessel In the Pretrial Conference that
was scheduled for 6 March 2008, the Magistrate dudigmissed Spain’s request for a dismissal of
Odyssey’s request for a possession and ownershim,cprovided that the Order of 10 January
requiring Odyssey to disclose all the relevant rimfation was complied with. Problems began to
emerge when Spain declared that Odyssey had fattinlisclosed sufficient information necessary to
draw a hypothesis regarding the vessel’s idefitigdyssey was then given 30 days within which to
state the identity of the ship, and if not, to makgood faith belief as to its identity, or at texy
least, a working hypothesi$On 17 April 2008 the Court refused Odyssey’s retifier a Protective
Order, on the basis that the Judge found its appfeal secrecy to be ‘disingenuous’ and utterly
‘without merit’ given that Odyssey had not guardled vessels’ names with secrecy in the press but
only in Court®® It was stated that ‘Odyssey’s actions in releash®y vessels’ names in the media
contradict its claims that secrecy is necessary tdusite security®® The names released wera
Nuestra Sefiora de Las Mercedesthe vessel code-named the Black Swaacisely the hypothesis
put forward by Spain, and thderchant Royafor one of the other two vessels transferred ¢éosime
Court and for which Spain had also filed a claimalPress Conference on 8 May 2008, James Goold
(counsel for Spain) declared that ‘the mysteryviert®” For Spain it is no longer a hypothesis but a
certainty that the vessel is thatlad Nuestra Sefiora de Las Mercedikdases its certainty on three
facts: a) the location of the vessel coincides witiere theMercedessunk in 18042 b) the cargo
includesreales de a ochminted in Lima in 1803 and bearing the image chi8;g Carlos 1V; and c)
Odyssey had carried out its research on the shipeiArchivio de Las Indiaprior to the expedition
and knew what it was looking for. Spain affirmstttiee vessel was in the service of the Kingdom of
Spain and is therefore subject to sovereign immudyssey, for its part, argues that the vessgl ha
been ‘assiggned to transport mail, private passenged consignments of merchant goods at the time
of sinking.

62 John Morris, Odyssey chief executive and co-faunsold £ 650,000 of shares four days after thairig of the May 18

press release, while David Morris, the companyetacy and treasurer, earned himself more than £883within the
following 24 hours. George Becker, then Odyssexécative vice-president and who has since leftabmpany, also
sold shares worth £ 193,000 within 12 days of theoancement. The commission declined to commeatvileiekend.
See ‘Sunken Treasure overvalued to Lift Sharesabfa§e Firm -Sunday Timest November 2007.

8 See Order http://docs.justia.com/cases/fedtsaiict-courts/florida/flmdce/8:2006cv01685/186199/
% Ibid.

8 See Order 110 of 17 April 2008: http://docsimsbm/cases/federal/district-courts/florida/fim&8006cv01685/
186117/110/

% |hid.

67 Cultura tiene la conviccién legal y moral de geaceréa a OdysseyE! Pais 9 May 2008.

8 Qutside Spanish territorial waters off the sorghst of Portugal.

8 Seesupra64.
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Finally, in the most recent decision on 3 June 2@0B8 Court concluded that thes is in factLa
Nuestra Sefiora de lddercedesand thus declared itself without jurisdictionadjudicate the claims
against Spain’s property.Judge Mark Pizzo stated that ‘Odyssey set ouin the Mercedes and
found it'.”* Odyssey’s amended complaint was dismissed ang/idh@nt of arrest vacated. All claims
against theMercedeshave been denied, and Odyssey has been orderetuta the vessel and its
property to Spain. The decision has been applabgede Spanish Ministry for Culture, which stated
that * the decision is an extraordinary progressoiar country, for our rights and duties to protect
heritage against any illegal interferences or corosrakuses. These rights and duties are contentplate
in Spanish law on the protection of historical tegge and in the UNESCO Convention on the
Protection of the Underwater Cultural Heritage, abhtame into force in January this yéearlt is
envisaged that Odyssey will now appeal the decision

® Odyssey Marine Exploration, Inc. v The UnidentfieShipwrecked Vessel, Doc. 209 at: http://docs.
justia.com/cases/federal/district-courts/floridafice/8:2007cv00614/197978/209/.

™ Ibid, at 7.
2 The Judge of Odyssey Case recognised Spainis®ights Upon MercedesStates News Servicé June 2009.
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The Protection of the Underwater Cultural Heritage: An Italian Perspective

Tullio Scovazzi

Abstract

While the legislation on underwater cultural hegé¢aof some countries, such as ltaly, is based @n th
State ownership of cultural property fortuitoustpihd and on its use for public purposes (exhibjtion
research), the legislation of other countries, sashthe United States, grants priority to the
commercial use of such property and attributesitite of ownership to the finder. The 1982 United
Nations Convention on the law of the sea takedatter approach and creates a serious risk ofggilla
of the cultural heritage on the basis of a firsteefirst-served criterion. The UNESCO Convention on
the protection of the underwater cultural heritagempts to remedy such an undesirable situation.
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Underwater cultural heritage — Mediterranean - aahtyi law — 2001 UNESCO Convention
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1. The Melqart of Sciacca

In January 1955 a 38 cm high bronze statue aceilfiebecame entangled in nets being dragged by the
Angelina Madre a fishing vessel flying the ltalian flag. The agery of the artefact occurred on the
[talian continental shelf, at about 20 n.m. from Halian coast south of the island of Siéily.

At first the statue was not considered to be ofartgnce. Without dissent of any sort, it was tagione

of the sailors, Mr. Santo Vitale, to his home ia tity of Sciacca. It was then displayed for sonaatims

in a small grocery shop managed by Mr. Calogeral¥jtfather of the sailor. It was later sold to a
neighbour, Mr. Giovanni Tovagliari, or perhaps (fh@nt has never been clarified) bartered for some
flasks of wine.

Mr. Tovagliari was the first to wonder whether #tatue might be of historical importance and sutiechit

it for examination to Mr. Stefano Chiappisi, an estpn history. Mr. Chiappisi's research ascertiitheat

the statue was a very rare historical relic of Bieenician civilisation (9th to 11th century B.C)),
representing a deity that was probably Melgart,gbé of the sea. It was similar to the only twoeoth
examples known to be in existence: the Adad, oABa&f Minet el Beida, found in Syria and now
exposed in the Louvre in Paris; and the Addad diz&es, or Resef, preserved in the museum of
Hildesheim, Germany. However, it was perhaps evare iprecious because of its greater height.

Learning of the fortunate finding, the Superintertdef Antiquities of the Province of Agrigento
requested that the Melqart of Sciacca (as theestzme to be called) be handed over to him, as the
property of the State. Under the Italian legista@pplicable at that time (Law 1 June 1939, No9}.0al
objects belonging to the cultural heritage whioh fartuitously found belong to the State. The fmide
only entitled to a reward. However, in order towasthe Melgart for his city's cultural heritager.M
Tovagliari donated it to the municipality of Sciacd@ he municipality accepted the donation and stedu

the Melqart to a respected clergymen, Mgr. Auré€lmssar, who jealously cared for the statue in the
historical section of the municipality's libranpuosing any requests of the Superintendent.

At this point, Mr. Michele Scaglione, the owner tok Angelina Madre intervened in the matter. He
maintained that the sphere of application of th&al legislation on the cultural heritage was tigdito
the Italian territory and territorial sea (whichsyat that time, 6 n.m. in breadftfrelying on what could
be considered as a “first-come-first-served” oeé&flom-of-fishing” principle, he asked that the Meiq
be declared his property, ases nulliushaving been found by his vessel on the high seas.

The subsequent litigation to determine the ownprehthe statue involved, on opposing sides, tiageSt
the municipality of Sciacca, Mr. Scaglione andltees of Mr. Tovagliari (the latter maintaining thr.
Tovagliari, who in the meantime had died, had rwtaded the Melgart to the municipality but had only
entrusted it for safekeeping). The case was setiledd January 1963 by an interesting, albeit
questionabl® decision whereby the Tribunal of Sciacca fourad the Melgart belonged to the Stte.

The Tribunal held that a ship flying the Italiaadlis to be considered as a part of Italian teyitdbhe
nets of a fishing vessel flying the Italian flag @ part of the vessel itself and, consequenty, alpart of
the ltalian territory. This meant that the Melg&idyving been enmeshed in the nets of an Itali&infis
vessel, was to be treated as if it had been fauridei Italian territory with the consequent appiaa of

1 On the statue, see CAMERATA SCOVAZZO, Presentezidella statuetta bronzea di Reshef (Melgart)) MIGNI &
TUSA (a cura di), Strumenti per la protezione datimonio culturale marino - Aspetti archeologidijano, 2002, p. 1.

2 By Law 14 August 1974, No. 35G4zzetta Ufficiale della Repubblica Italiatdp. 218 of 21 August 1974) the external
limit of the Italian territorial sea was extendedl2 n.m.

For the reasons specifiedra, para. 3.
The decision can be readlifForo Italiano, 1963, I, p. 1317.
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the Italian legislation which granted to the Stageownership of the cultural heritage fortuitousiynd.

Taking into consideration the public interest irotpcting the cultural heritagethe practical result
obtained by the decision can be appreciated. indac case for which no precedents were availéixe,
Tribunal avoided the application of a “first-coniest-served” or “freedom-of-fishing” principle whic
would only have served the private interests ofsthip-owner. This objective was achieved through th
use of legal imagination based on the innovatie®i of “prolongation of prolongation”: the nets af
fishing vessel are the prolongation of the ves$athvin its turn is the prolongation of Italianrieary.

2. The Italian Legislation on Underwater Cultural Heritage

The legal intricacies in which the Melgart of Sciaevas involved can also be seen as a good intioduc
to the rules applying in Italy in the field of umdeter cultural heritagkThe regime in force today is
found in Legislative Decree 22 January 2004, No, ddtitted “Code of Cultural Properties and
Landscape™. It does not substantially depart, as far as tliewater cultural heritage is concerned, from
the previous regimes established by Legislativer@e@9 October 1999, No. 49@&nd, many years
before, by Law 1 June 1939, No. 1089.

Under Art. 2, para. 2, Cult. Code, cultural projesrare all the things, either movable or immovatblat
present an artistic, historical, archaeologicddnetanthropological, archival and bibliographicakerest,
as well as the other things specified by the relevaws as evidence of civilization. The cultural
properties that belong to the State, the rediamsl the other public territorial entities (prowéscor
municipalities) form the cultural demesne (Art.Gdt. Code)?®

Research in the field of archaeological and cultpraperties in any part of the national territasy
reserved to the Ministry for Cultural Properties] aictivities™ or to the public or private subjects who
have been authorized by the Ministry (Arts. 88 8adCult. Code}? Anyone who fortuitously discovers
cultural properties is bound to inform within 24u® the regional superintendent for cultural and
environmental properties or the mayor or the patind to ensure the provisional conservation of the
properties leaving them in the conditions and taeepwhere they have been discoverethe removal

Today the Melgart can be found at the RegionahAeological Museum of Palermo.

The problems of the underwater cultural heritagee been studied with much interest by ltaliarherg. Besides the
works quoted in other footnotes, see also MIGLIORIN recupero degli oggetti storici e archeologiciramersi nel
diritto internazionale Milano, 1984; TREVES,Stato costiero e archeologia sottomarinan Rivista di Diritto
Internazionale 1993, p. 698; LEANZALe patrimoine culturel sous-marin de la Méditerranén CATALDI (sous la
direction de),La Méditerranée et le droit a l'aube du 21eme gedruxelles, 2002, p. 139; GARABELLQO,a
Convenzione UNESCO sulla protezione del patrimoulturale subacquedMvilano, 2004.

" Hereinafter: Cult. Code. Text Bazz. Uffsuppl. to No. 45 of 24 February 2004.
8  Gazz. Uffsuppl. to No. 302 of 27 December 1999.

Sicily is the Italian Region which is entitled é&xercise the broadest competences in the fielduttral properties.
Under Art. 14 of the Statute of the Region (Consitihal Law 26 February 1948, No. 2), Sicily hasiearanted
exclusive legislation in the field ofyter alia, conservation of antiquities and artistic progertiUnder Regional Law 29
December 2003, No. 215azzetta Ufficiale della Regione Siciliabho. 2 of 9 January 2004) a Superintendency of the
Sea was established. The relevant regulations gepwith a certain margin of ambiguity, that thederwater cultural
and historical heritage of the Region is composethe cultural properties located in the waterfating the regional
territory".

10 Most of them cannot be sold (Art. 54 Cult. Cod8}hers can be sold following an authorization bg Ministry for

Cultural Properties and Activities (Arts. 55 and@G@élt. Code).

1 Hereinafter: the Ministry.

2 Violators are sanctioned by imprisonment not egi®g one year and a fine of between EUR 310 ani Bl099 (Art.
175, a Cult. Code).

1 Violators are sanctioned by imprisonment not eragg one year and a fine of between EUR 310 ang Bl099 (Art.
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and taking into custody of the properties are paechionly where there is no other means of ensuring
their security and conservation until the interi@mbf the public authorities (Art. 90 Cult. Codé)rhe
expenses for removal and taking into custody angbxdérsed by the Ministry.

All the cultural properties found by anyone by vavar means in the subsoil or on the seabed betong t
the State demesne, if immovable, or to the indliEngatrimony of the State, if movable (Art. 91rgdl,
Cult. Code)?® The finder is entitled to a reward which is paidtbe Ministry and cannot exceed one-
fourth of the value of the properties found. Howevethe properties are found at sea, the finder i
entitled to a reward corresponding to one-thirdthair value (Arts. 510 and 511 of the Navigation
Codé®). The reward may be paid either in money or thiothg cession of part of the properties found
(Art. 92 Cult. Code). A special procedure, settfday Art. 93 Cult. Code, applies to the determoratf

the reward.

The State, the regions, the public territorialtezgiand any other public institutions are boundrnsure
the use of cultural properties for the public bér(@frts. 101 and 102 Cult. Code). Public initias/for
the preservation and promotion of cultural propsrtinay be sponsored through contributions by privat
subjects (Art. 120 Cult. Code).

A decree adopted on 12 July 1988rovides for measures of inter-ministerial cooatlion in the field of
the protection of marine areas of historical, fictigr archaeological interest. In 2002, basedhenabove
mentioned Legislative Decree No. 490 of 1999 andhen1991 Framework Law on Protected Atdas
two submarine parks of archaeological relevance wetablished along the Italian coast, respectately
Gaiola in the Gulf of NapléSand at Baia in the Gulf of Pozzudli.

3. The Activities by Mr. Ballard in the Mediterranean

However laudable the objectives achieved by thesidecon the Melgart might be, the exertion of
imagination displayed by the Tribunal of Sciacca bardly be subscribed to if the general aspectiseof
matter are considered. On the basis of the priexippplied by the Tribunal, if the Melgart had been
recovered by the nets (or whatever other machir@rgh American vessel, United States legislaiien,
the law of finds, would have become applicable wodld have operated for the exclusive benefit ef th
finder.

Yet this is what occurred later to other culturabperties. The facts demonstrate an unexpected
connection between the famous wreck of ffitanic and the underwater heritage of the ancient
Mediterranean civilisations.

On 1 September 1985, an American expedition speddny the Woods Hole Oceanographic Institution
and led by Mr. Robert Ballard discovered the wrefcthe Titanicliner at a depth of 12,460 feet (3,798 m)
on the ocean floor south-east of Newfoundland, Gan&ir. Ballard made use of very advanced
deepwater technology, namely a research vekselri(), an unmanned submersibirgo), loaded with

(Contd.)
175, b Cult. Code).

Any one who illicitly takes into his possessianitaral properties belonging to the State is sanetdl by imprisonment
not exceeding three years and a fine of between EU&nhd EUR 516.50 (Art. 176 Cult. Code).

15 Art. 826 of the Civil Code (Royal Decree 16 Mart®42, No. 262, inGazz. Uff.No. 79 of 4 April 1942) already
provides that things of historical, archaeologigalleetnological, paleontological and artistic iagt, found by anyone in
any way in the subsoil, belong to the inalienald&ipony of the State.

18 Royal Decree 30 March 1942, No. 3%Fagz. UffNo. 93 of 18 April 1942).

17 Gazz. Uff.No. 175 of 28 July 1989.

18 Law 6 December 1991, No. 394 (Gazz. Wffppl. to No. 292 of 13 December 1991).
19 Decree 7 August 2002 (Gazz. Uffo. 285 of 5 December 2002).

20 Decree 7 August 2002 (Gazz. Uffo. 288 of 9 December 2002).

14
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video cameras and towed by a long fiber-optic cabtea remotely operated vehickagor), attached to
Argo on a tether and equipped with lights and sterewcas.

Mr. Ballard has revealed that he personally resigie temptation to engage in salvage activities in
respect of the artefacts of the wreck in orderugply his cellar with a bottle dfitanic champagne. He
could not consider the wreck as a “pyramid of teepd, since we do know exactly how the ship wak bui
and what was on board:

Maritime collectors around the world would havedptiousands of dollars for a piece of the ship.
And artifacts could have been easily recovered Afitin's powerful robot arm designed to collect
biological and geological samples in the deep bav | would have loved a bottle dfitanic
champagne for my own wine cellar. But from all digcussions it became clear fhiganic has no
true archaeological value. Although it is temptiegmake the comparison, tfiétanic is not a
pyramid of the deep. We knew exactly how the shag twilt and what was on board. Recovering a
chamber pot or a wine bottle or a copper cookingwauld really just be pure treasure-hunting.

My major funder, the Navy, wasn't interested imgdiaxpayers' money for this purpose. Nor was
|.21

A different view, however, was expressed by Mr.|&84dl as regards the removal of objects from ancient
shipwrecks located elsewhere and as regards higfattivities in the Mediterranean:

There are many true unopened "pyramids” in tepdsea. For example, thousands and thousands
of ships were lost in the deep basins of the Maditean and wait to be discovered, ships of real
archaeological worth. Their cargoes merit docuntemtarecovery, and preservatii’fn.

In the summer of 1997, | will lead an expeditiontite Mediterranean that will perform the first-
ever excavation of a wreck in deep water. To acdismghis we plan to mount a powerful pumping
system on the U.S. Navy nuclear-poweMR-1 submarine that will vacuum away two thousand
years of sediment from three ancient Roman wrétks.

As it appears from an article published by Mr. Baft’, the last of his four Mediterranean expeditions
(1997), called the Skerki Bank Deep Sea Projetised a support shipQarolyn Choue3t a nuclear-
powered research submarine of the United Stateg (#R-1) and a remotely operated vehiclagor).”®
Ancient shipwrecks were located in an area on thditdrranean continental shelf beyond the limthef
territorial seas of the coastal Stateblo prior official information about the expeditiappears to have
been given to any of the Mediterranean coastabStat

Mr. Ballard reported removing more than 150 artsfg@mphorae, glassware, anchors) from the seabed.
When asked about the concern that his expeditiadsraised, Mr. Ballard relied on the principle of
freedom of the high seas:

I do not like being wrongly accused. (...) | wadlwatside the 12-mile limit?”

BALLARD & ARCHBOLD, The Discovery of the Titani@nd ed., Toronto, 1998, p. 138lvin is the name of the
manned submersible used by Mr. Ballard in his se@xpedition to the wreck (1986).

Ibidem p. 138.
Ibidem p. 221.
BALLARD, High-Tech Search for Roman ShipwrecksNational Geographic, No. 4, 1998, p. 32.

The expedition was supported in part by the WhB¢ates National Geographic Society, the OfficéNafal Research
and the J.M. Kaplan Fund. On the expeditions amdrétrieval of artifacts see also BALLARD & McCONNE,
Adventures in Ocean Exploratiowashington, 2001, p. 69.

22
23
24
25

8 This area includes the Skerki bank and is locatedg a navigational route which crossed the Medihean in ancient

times. Several archaeological discoveries of objgefrtaining to the Phoenician, Greek and Romaitizeittons have
been made there, including the famous "dancing'saty

2" The Times6 August 1997. For a different view see BLACKMAN, Maritime Archaeology on Courseih American
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Mr. Ballard pointed out that the objects removeahfrthe Mediterranean “were protected by the non-
profit Sea Research Foundation which would notwalibeir exploitation”. This implies that the Sea
Research Foundation is supposed to be the owndineobbjects in question. Mr. Ballard himself
complained of the lack of rules to deter the Iaptifithe underwater cultural heritage:

Far from being a plunderer, he said, he was woatemit others who would try to loot the ancient
ships with no international laws to deter th&m.

The artefacts removed by Mr. Ballard are now inUinéed States of America:

The artifacts we bring home from our first deep-@ezavation in 1997, after carefully mapping the
wrecks we excavate, will be put on display in tihend new Institute for Exploration in Mystic,
Connecticut, due to open in April 198%.

In asserting that he could not be accused of liteegm Mr. Ballard was right, in so far as the irag
applied under the legislation of the United Stéesonsidered. In many countries, the notion ofexge
(sauvetagen Frenchgsalvataggion Italian) is only related to the attempts toesavship or property from
imminent marine peril on behalf of its owners. Blitited States courts apply the notion of “salvaige”
ancient sunken ships and to objects removed foain wwecks which, far from being in peril, have been
very clearly lost.

For example, the United States Court of AppealgHer4dth Circuit in a decision rendered on 24 March
1999 R.M.S. Titanic, Inc. v. Havestated that the law of salvage and finds is anévable law of the
sea”. It is supposed to be applicable in all theaos and seas of the world. It is said to haverafrom

the custom among “seafaring men” and to have “ipeeserved from ancient Rhodes (900 B.C.E.), Rome
(Justinian'sCorpus Juris Civili3 (533 C.E.), City of Trani (Italy) (1063), Englaithe Law of Oleron)
(1189), the Hanse Towns or Hanseatic League (1587, France (1681), all articulating similar
principles”® Coming to the practical result of such a displflegal erudition, the law of salvage, which
appears to be applicable when the owner of thekwseknown, gives the salvor a lien (or rightrem)

over the object. The law of finds, which becomgdiepble when the owner of the wreck or the removed
objects is not known, means that “a person whaseas a shipwreck in navigable waters that has been
long lost and abandoned and who reduces the pydjgesictual or constructive possession becomes the
property's owner”.

The fact remains that the body of “the law of sgévand other rules of admiralty” is today typichho
few common law systems, but is a complete stratogére legislation of the majority of other couesi
For instance, no Italian lawyer (with the laudadteeption of a few scholars) would today know wthat
“law of salvage and finds” is, despite the factt ttee cities of Rome and Trani, which are saiddweh
contributed to this body of “venerable law of tlea’s are located somewhere in the Italian territbigr

(Contd.)
Journal of Archaeology2000, p. 596: "(...) | wonder whether it has besalized in the United States how much offense
has been caused to their sensibilities by Ameraahaeological operations in deep water in the kMedinean" (the
sensibilities referred to are those of the Mediteean States).

2 |bidem Incidentally, Mr. Ballard's viewpoint may seemdontradiction with the spirit of the recent Agremrhbetween

Italy and the United States concerning the impasitf import restrictions on categories of archagal material
representing the pre-classical, classical and imp&oman periods of Italy (Washington, 19 Janu2®@1; text in
International Legal Materials2001, p. 1031). Under the Agreement, "both Gowemts agree that, in order for United
States import restrictions to be most successfuhimarting pillage, the Government of the Repuldfcltaly shall
endeavor to strengthen cooperation among natiottinwihe Mediterranean Region for the protectiortta cultural
patrimony of the region, recognizing that polititedundaries and cultural boundaries do not coinciael will seek
increased cooperation from other art-importingaraito restrict illicit imports, in the effort taeter further pillage” (Art.
I, D).

BALLARD & ARCHBOLD, The Discoveryit., p. 221.
International Legal Materials, 1999, p. 807.

29
30
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IS it clear how a “venerable” body of rules, ttabelieved to have developed in times when nobadsdc
about the underwater cultural heritage, could pl®vany sensible tool today for dealing with the
protection of the heritage in question. Yet, logkiat the conclusions reached in their decisions on
underwater cultural heritage, it would seem thahesdAmerican judges are much better than normal
human beings: they have access to all the ancieintes from where such a “venerable law of the sea”
can be inferred, they know all the mysterious laggs in which the relevant rules have been written,
they are able to interpret such rules correctlyy theize the intrinsic consistency between onecsaamd

the other and, finally, they can explain to thet resthe world why a “first-come-first-served” or
“freedom-of-fishing” approach is the best way t@ldeith the subject of underwater cultural heritage
This is impressive indeed.

But the few people who are not impressed by sudibay of legal erudition are inclined to supptiss

the lofty and almost theological expressions engaoyy the American supporters of the law of salvage
and the law of finds (such as “return to the ma@@sh of commerce”, “admiralty's diligence ethic”,
“venerable law of the sea”, etc.) are doubtful empisms. They disguise a “first-come-first-served” o
“freedom-of-fishing” approach based on the destmadf underwater cultural heritage for the purpoke
private interest or gain of the findéfsPrivate appropriation and commercial sale arentbet likely
destiny of the artefacts removed from the wreck& fion-commercial value of such properties and thei
use for the public benefit have very little relesan

4. The UNCLOS Invitation to Looting

Sadly enough, Mr. Ballard was twice right. His etagnts find support not only in American law bsoal

in the regime set forth by the United Nations Cantieen on the Law of the Sea (Montego Bay, 14823
regards the underwater cultural heritage. While 8@3, para. 1, UNCLOS refers to a very general
obligation of protection of underwater cultural itege”, para. 3 of the same provision subjects this
general obligation to a completely different setudés:

Nothing in this article affects the rights of idéiable owners, the law of salvage and other rokes
admiralty, or laws and practices with respect ttucal exchanges.

Salvage law and other rules of admiralty, whicHude the law of finds, are given an overarchingusta
by the UNCLOS. If there is a conflict between thgective of protecting the underwater cultural tagye,
on the one hand, and the provisions of salvagealavother rules of admiralty on the other, theetatt
prevail.

Availing himself of the principle of freedom of tleea, any person on board a ship could explore the
continental shelf adjacent to any coastal Stateglkeiny archaeological and historical objects t® th
surface, become their owner under domestic leigilgin most cases, the flag State legisldfiprearry

the objects into certain countries and sell thertherprivate market. If this were the case, thevalévbe

no guarantee that the objects are disposed dfégoublic benefit rather than for private comméegéan

or personal benefit. Nor could a State which hadirect cultural link with the objects prevent the
continuous pillage of its historical heritage.

8l See, as regards the story of Spanish galleorisddny American treasure hunters or the fate ofattiéacts removed

from theTitanic after the granting of salvage rights to a privaieporation (in which Mr. Ballard has no interestH),
SCOVAZZI, The Application of "Salvage Law and Other Ruled\dfniralty to the Underwater Cultural Heritagen
GARABELLO & SCOVAZZI (eds.),The Protection of the Underwater Cultural Heritag8efore and After the 2001
UNESCO Conventigrieiden, 2003, p. 19.

% Hereinafter: UNCLOS.

3 «States have the duty to protect objects of ahaological and historical nature found at seasiradl co-operate for

this purpose”.

In this regard, the problems posed by flags ofrfemience must be taken into consideration.

81



The Protection of the Underwater Cultural Heritaghn Italian Perspective

The danger of a “first-come-first-served” or “freed of fishing” approach for underwater cultural
heritage is far from being merely theoretical. @3, para. 3, UNCLOS, at least in the official ksig
text®, can be seen as more conducive to the protedtitive dooting of underwater cultural heritage than
to the protection of the heritage itself. It is ot@ar how such an unhelpful provision was incluitethe
text of the UNCLOS?® During the negotiations some countries, includiagy, were ready to extend,
under certain conditions, the jurisdiction of tleastal State to the underwater cultural heritagadoon
the continental shelf. For instance, an informalppsal submitted in 1980 by Cape Verde, Greedg, Ita
Malta, Portugal, Tunisia and Yugoslavia providedodlews:

The Coastal State may exercise jurisdiction, wigpecting the rights of identifiable owners, over
any objects of an archaeological and historicalineabn or under its continental shelf for the
purpose of research, recovery and protection. Hewygvarticular regard shall be paid to the
preferential rights of the State or country of orjgr the State of cultural origin, or the Stafe o
historical and archaeological origin, in case ¢ s& any other disposal, resulting in the remafal
such objects out of the Coastal Stite.

The rejection of the proposal was probably dud¢odesire of some major maritime power to avoid any
provision that might give the impression of cregpif jurisdiction beyond the territorial sea besidéat
had already been granted to coastal Sates thrbeghttoduction in the UNCLOS of the new concept of
the exclusive economic zone. Rather than layingndawubstantive regime to deal with a new concern,
such as the protection of the underwater cultuesitdge, the UNCLOS seems more inclined to pay
tribute to abstractions, like the attachment of s@tates to the dogma of freedom of the seas.|ddus

to a regime which not only leaves a legal vacuuenops regards the underwater cultural heritageddc

on the continental shelf, but could also imply aetual invitation to the looting of such heritage.

5. The Italian Position during the Negotiations forthe CPUCH

During the negotiations for the Convention on thetdttion of the Underwater Cultural Heritdte
sponsored by UNESCO and signed on 6 November 20@aiis, the main concern of the Italian
delegation was a practical one: to do whateverilples® avoid that in the future anyone could répea
what Mr. Ballard had already done in the Meditessam With or without Art. 303, para. 3, UNCLOS,
Italy felt it to be politically unacceptable thaiuntries endowed with a huge underwater cultunatage
were requested not only to tolerate, but also tolaay the removal of properties located on their
continental shelf and strictly linked to the evapfttheir own history?

% The French official text of Art. 303, para. 3 €Lprésent article ne porte atteinte ni aux drois gropriétaires

identifiables, au droit de récupérer des épavesietautres regles du droit maritime, ni aux loiprttiques en matiere
d’échanges culturels”), seems less dangerous tiamglish one. Because of the lack of correspa@ndancepts, the
very words “salvage” and “admiralty” cannot be pedp translated into French and are rendered wigliessions which
have a broader and different meaning.

%  The UNCLOS may well be a “constitution for theean”, as it is often said to be. But it is inevieakhat, in such a

monumental body of codification of internationalvlacomposed of 320 provisions and several anngkese will be
some weak or outdated provisions. Art. 303, pardJ8CLOS is not only weak and outdated, but alsuificient and
counter-productive.

3 Informal proposal by Cape Verde, Greece, Italy, [tMa Portugal, Tunisia and Yugoslavia (U.N. doc.

A/CONF.62/C.2/Informal Meeting/43/Rev. 3 of 27 Mart980).

% Hereinafter: the CPUCH. On this convention se€EEFE, Shipwrecked Heritage: A Commentary on theBSICO
Convention on Underwater Cultural Heritage, Leiees2002; GARABELLO, The Negotiating History of tReovisions
of the Convention on the Protection of the Undeew&ultural Heritage, in GARABELLO & SCOVAZZI, oit., p.
89.

Ironically enough, Italy, one of the countrie¢eated by Mr. Ballard’s expeditions and the potangipplication of Art.
303, para. 3, UNCLOS, is a party to the UNCLOS, lavtihe United States of America, the country fromick the
expeditions were sponsored, is not a party to it.
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The negotiations for the CPUCH were seen as anryppiiy to build a reasonable defence against the
results of the counter-productive regime of the WRS. The basic defensive tools envisaged by the
ltalian delegation were the elimination of the wsidible effects of the law of salvage and findg, th
exclusion of a “first-come-first-served” or “freemeof-fishing” approach for the heritage found oe th
continental shelf and the strengthening of regionaperation.

In April 2000 ltaly distributed a document wherawamber of general remarks on the draft CPUCH were
made:

1. As a centre and crossroad of several civilisatithe cultural heritage of Italy is particulariigh.
Objects of an archaeological and historical natweealso often found in the Mediterranean waters
adjacent to the ltalian peninsula. While this lagét spiritually belongs to mankind as a whole,
Italy, and the other Mediterranean countries linkéith the objects in question, are more directly
interested in their preservation. This is the reagby Italy attaches a great importance to thet draf
Convention on the protection of the underwaterucaltheritage which is presently being negotiated
within the framework of UNESCO.

2. Two provisions of the 1982 United Nation Corti@mon the Law of the Sea (UNCLOS) deal
with archaeological and historical objects. Undet: 249, if these objects are found in the seabed
beyond the limits of national jurisdiction (the A)ethey "shall be preserved or disposed of for the
benefit of mankind as a whole, particular regartidppaid to the preferential rights of the State or
country of origin, or the State of cultural origor,the State of historical and archaeologicaliotig
Under Art. 303, para. 2, in order to control t@ffin such objects, the coastal State may presume
that their removal from the seabed in the 24-noletiguous zone without its approval would result
in an infringement within its territory or terriial sea of its laws and regulations.

3. A question may be asked in this respect. Wiilas rapply to archaeological and historical objects
which are found on the continental shelf, thabisthe seabed located between the 24 miles from
the coast and the Area? There is no clear responige UNCLOS. This legal vacuum greatly
affects the protection of cultural heritage.

4. Nevertheless, it is within the spirit of UNCLQat the cultural heritage must be protected,
wherever in the sea it is located. According to. BA3, para. 1, "States have the duty to protect
objects of an archaeological and historical nalowed at sea and shall co-operate for this purpose”
This general obligation binds every Party and agpio all such objects, wherever they are found.
Very important for the present negotiation is pdraf the same Art. 303: “This article [i.e. Art.
303] is without prejudice to other internationategments and rules of international law regarding
the protection of objects of an archaeological laistbrical nature”. This is an interesting poithie t
UNCLOS allows for the drafting of more specific atg regimes which can ensure a better
protection of the underwater cultural heritageotimer words, the UNCLOS itself fully encourages
the future filling of the gaps that it has left op@vhich are particularly evident in the case & th
cultural heritage found on the continental shelfisTopportunity should not be lost by the States
participating in the present UNESCO negotiatiohsvduld be meaningless to simply repeat the
provisions of the UNCLOS, including their shortcogs, without adding any improvements.

5. To leave the regime as it is now would leadrtainacceptable consequence: namely, the risk of
leaving a great part of the marine cultural heatagthout protection. The problems posed by flags
of convenience should also be taken into considerafvailing himself of an abstract application
of the principle of freedom of the sea, any pemotoard any ship or submarine could explore the
continental shelf adjacent to another State, bifiegarchaeological and historical objects to the
surface, become their owner under a domestic &igisl import the objects into his national
country, and sell them on the private market. is ghproper use of the cultural heritage? Is there
any guarantee that the objects are disposed othéompublic benefit rather than for a private
commercial gain? Can a coastal State which haseatdiultural link with the objects in question
accept such an increasing pillage of its historythé case of Italy the answer is negative.
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6. The establishment of an effective protectigime for objects located on the continental shelf o
within the exclusive economic zone cannot be seeamaencroachment on the freedom of the sea;
nor is it the creation of another jurisdictionalneo It is difficult to see how clear rules and
entittements on the underwater cultural heritagalctc@ffect, for example, navigation in the
superjacent waters. While generally committed éoghinciple of freedom of the sea, Italy believes
that the sea is free only for uses which are natigus to the legitimate interests of any natiod a
the international community as a whole. The conadpfreedom of the sea is today to be
understood not in an abstract way, but in the ctmtethe present range of marine activities and in
relation to the other potentially conflicting usesl interests. Also the idea that the coastal State
exercise rights on the mineral resources of itdicental shelf could have seemed, when it was
proposed, an encroachment on the freedom of the $égs. Presumed encroachments on the
freedom of the high seas can be easily found alstheé recent 1995 Straddling and Highly
Migratory Fish Stocks Agreement. They were considea necessary tool to promote the
conservation and sound management of living margsources and, as such, were found
reasonable and acceptable by the great majortByatés. Similarly effective solutions need now to
be agreed upon also as regards the underwateratufteritage. Why should there remain a
freedom-of-fishing-type regime for objects of anhareological and historical nature? Do they need
less protection than fish? This is the core of pnaisent UNESCO negotiation: a "first come, first
served" regime is to be definitely banned.

7. The coastal State is a country directly corexmith the protection of the underwater cultural
heritage found on its continental shelf. This isremore evident where the coastal State has a direc
and preferential link with the objects in questibaing the State of origin, or the State of cultura
origin, or the State of historical and archaeolabirigin. The coastal State should be entitlebeto
informed of, to regulate and to authorize all atiig relating to underwater cultural heritage fdun
on its continental shelf (or in its exclusive ecano zone). This is the best way to promote the
preservation of the heritage and to ensure thesligf it for the public benefit. Rights of thimé

are neither specifically allowed, nor prohibitedWMCLOS. It is the filling of an UNCLOS gap, as
permitted by UNCLOS itself.

8. Of course, States other than the coastal Statealso have an interest in archaeological and
historical objects. The special position of theté&aof cultural, historical or archaeological amigi
could be taken into consideration not only in tlreaA(as already provided for by Art. 149), but also
in the case of objects found on the continentdf sfi@nother State. The merits of the States whose
nationals have lawfully and openly made substaeffalts in the research and location of objects
could also be taken into account. An obligatiormlbthe States directly concerned to cooperate in,
and negotiate the finding of, reasonable solutgivmild in this respect be envisaged. Italy, bearing
the example of the Mediterranean Sea in mind (isbme applies to other regional seas as well),
proposed that more stringent rules may be adojtéte aegional level under agreements open to
the participation of States of cultural, historieaid archaeological origin. These agreements are
directed at the preservation of a common cultugatdmge. Again, all these are consequences arising
from the main point; that a “first come, first sedV (or a “freedom-of-fishing-type”) regime is te b
clearly banned. Why - to give a purely hypothet&eghmple - should a citizen of a country which
has no link whatsoever with a specific heritageable to survey with submarines the continental
shelf of other States and use remotely -powereithesito remove any objects he chooses, without
any notice to the States concerned?

9. In the light of what is said above, Italy beéie that a sound regime can be negotiated for the
protection of the underwater cultural heritage. idignat this objective lItaly is participating in the
present UNESCO negotiations with a constructiveitsgi is ready to examine and discuss any
proposals made by other States. It believes tapit the differences in their positions, all the
other States participating in the negotiation saislly agree on the basic assumption that a
“freedom-of-fishing-type” regime is not the accdyasolution».
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While this is not the proper place to analyze étef't, the CPUCH can be considered as a reasonable
compromise between two opposing positions, namedy “first-come-first-served” or “freedom-of-
fishing” approach of Art. 3, para. 3, UNCLOS, ore thne side, and the extension of coastal States'
jurisdiction to the continental shelf, on the othdr the main Italian concerns have substantibégn met

by the CPUCH, in particular by the regime providedin Art. 4 (relationship to the law of salvageda

law of finds), Arts. 9 and 10 (reporting, notificat and protection with regard to the underwatdiucai
heritage in the exclusive economic zone or on timtiental shelf) and Art. 6 (bilateral, regionalother
multilateral agreements). Italy was one among tlagority of 87 States which voted in favour of the
adoption of the CPUCH.

6. The Prospects for a Regional Agreement for therBtection of the Mediterranean
Underwater Cultural Heritage

Art. 6 CPUCH! paves the way for a multiple-level protection ofdarwater cultural heritage. This
corresponds to what has already happened in tldeofi¢he protection of the natural environment mehe
treaties having a world sphere of application ofterexist with treaties concluded at the regional sub-
regional level. The key to co-ordination betweearaties applicable at different levels is the doterof
better protection, in the sense that the regiondl sub-regional treaties are concluded to ensuterbe
protection than those adopted at a more general [Ekie possibility of negotiating regional agreetse
should be carefully considered by the States bmgleznclosed or semi-enclosed seas which are
characterised by a particular kind of underwatdtucal heritage, such as the Mediterranean, thédBal
and the Caribbean.

On 10 March 2001, the participants at an acadewmterence held in Palermo and Siracusa, Italy,
adopted a Declaration on the Submarine Culturaitadgr of the Mediterranean SBdt stresses that “the
Mediterranean basin is characterized by the tra€esncient civilisations which flourished along its
shores and, having developed the first seafarinfgntques, established close relationships with each
other” and that “the Mediterranean cultural heetag unique in that it embodies the common hisabric
and cultural roots of many civilizations”. The Memlranean countries were consequently invited to
“study the possibility of adopting a regional contien that enhances cooperation in the investigatit
protection of the Mediterranean submarine cultimatitage and sets forth the relevant rights and
obligations”.

Two years afterwards, the final round table of aterhational Conference on “Cooperation in the
Mediterranean for the Protection of the Underw&asltural Heritage”, held in Siracusa, on 3-5 April
2003, was devoted to the discussion and definitibifeasible proposals in the field of international
cooperation for the protection of the underwatdtucal heritage in the Mediterranean. At the rotatale,
which was reserved for the government represeatao¥’the countries bordering the Mediterraneaty, It
presented a draft Agreement on the Protectioneoftihderwater Cultural Heritage in the Mediterranean

4 For the many merits of the CPUCH as a reasonaimpromise, see SCOVAZZIA Contradictory and

Counterproductive Regimaén GARABELLO & SCOVAZZI, op. cit, p. 3 (the title refers to the UNCLOS regime).

41«1, States Parties are encouraged to enter in&emal, regional or other multilateral agreemenitsdevelop existing
agreements, for the preservation of underwateullheritage. All such agreements shall be indalformity with the
provisions of this Convention and shall not dilitteuniversal character. States may, in such agea&nadopt rules and
regulations which would ensure better protectiommderwater cultural heritage than those adoptati;mConvention.
2. The Parties to such bilateral, regional or otimedtilateral agreements may invite States with egifiable link,
especially a cultural, historical or archaeologitiak, to the underwater cultural heritage concdrrie join such
agreements”.

Text in CAMARDA & SCOVAZZI (eds.), The Protectiarf the Underwater Cultural Heritage - Legal Asgedtilano,
2002, p. 448.
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Sed’® The Mediterranean draft is only a tentative tesmaining subject to all the improvements and
modifications resulting from the discussion heldSimacusa and further consideration by the countrie
concerned.

The provisions of the Mediterranean Draft aim aidging an added value to the CPU&HFor instance:
- the application of the law of salvage and tive ¢& finds is completely excluded,;

- in the case of sunken State vessels and aitoctted in internal waters or territorial sea, a
closer cooperation is sought between the coasitd, 3he flag State of the wreck and other States
having a verifiable link with it;

- Specially Protected Areas of Mediterranean Qalltimportance can be establisfred

- the establishment of an International Museum etiferranean Underwater Cultural Heritage is
envisaged,;

- the organization of periodical training courseforeseen;

- in order to stress the special responsibilitiledliterranean States, it is provided that only ¢hos
States which are Parties to the future Mediternrarfsgreement, or which agree to co-operate
with the Parties in applying the measures estalidby it, shall have the right to engage in
activities relating to the Mediterranean underwatdtural heritage.

However, no further steps towards the negotiatimhfanalization of an agreement on the Mediterranea
underwater cultural heritage have so far been rogdialy or other countries concerned.

7. Warships

No specific provisions of the Italian legislatioppdy to the wrecks of State vessels and aircradtuding
warships. During the negotiations for the CPUCHIlyIdid not take any strong positions on the regime
for such kind of wrecks, although this issue wagimdiscussed by other States. However, a few cases
relating to sunken warships can be found in Itdlggrnational practice.

An exchange of notes took place in Rome on 6 Noeen®52 by Italy and the United Kingdom
regarding the salvage of théMS Spartaff, a British cruiser that sank during World War lithin the
Italian territorial sea. The Parties, which did oobsider the ship as belonging to the underwaiéural
heritagé’, agreed to share fifty per cent each of the am@aatived for the sale of scrap material from the
wreck (Art. 1). Italy undertook to hand over to theited Kingdom “all documents and correspondence,
cyphers, cypher machines, books, safes, steelsclstsel boxes and cash which may be recovered from
the wreck” (Art. 4) and to take all necessary stepeliver to the British naval attaché “the bgdi¢ any
British Naval personnel which may be found in tlmurse of the salvage operations” (Art. 5). The
instrument includes a provision having a generafatter:

43 Hereinafter: the Mediterranean Dratft.

4 The Mediterranean Draft presupposes that thaeBa the future Mediterranean Agreement are eiftegties to the

CPUCH or accept the application of its substanpisneciples.

> This provision is based on the Specially Prott&eeas of Mediterranean Interest (so-called SPAM#tablished under

the Protocol Concerning Specially Protected Araas Biological Diversity in the Mediterranean (Bdmea, 10 June
1995).

U.N., Treaty Seriesvol. 158, p. 431.

Even today, th&partanwould not qualify as underwater cultural heritageler the definition adopted by the CPUCH
(Art. 1, para. 1, )a since it has been under water for less thany&a@s.
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Her Majesty's Government agree to notify the Italizovernment within sixty days of the date of
the present Note the names and position (as flamasn) of wrecks of British warships at present
lying in or adjacent to Italian territorial watend/henever the removal of the wrecks of British
warships so notified is considered necessary, thian Government shall advise Her Majesty's
Government before initiating the salvage operatiotmgase Her Majesty's Government intend to
proceed with these operations themselves withithié &nd under the conditions which shall be
determined by the Italian Maritime authorities iocerdance with the circumstances in each
particular case» (Art. 6).

On 5 May 2005, an interrogation was addressed graber of the Chamber of Deputies to the Italian
Ministries of Foreign Affairs and Defence on adies promoted by Croatian authorities and direeted
the exploration of the wrecks of the Italian wapstitalestroandRe d'ltalid®. The two ships were lost
during the battle of Vis (Lissa in Italian) fougint 1866 by Austria-Hungary and Italy and are today
located in Croatian territorial waters.

8. The Present Uncertain Situation

Despite its active participation in the negotiasidor the CPUCH, the procedure for the ratificaiatill
pending before the Council of Ministers and thevaht bill has not yet been finalised for transiisso
the Parliament. The delay may be explained in lifiihe complex requirements required by the damest
legislation to fulfil the obligations arising frothe convention.

In 2004, a 24-mile archaeological contiguous zoas @stablished. Art. 94 of the Cult. Code provitias
“archaeological and historical properties foundttom seabed of a maritime zone extending up to avelv
nautical miles measured from the external limithef territorial sea are protected pursuant to thiedR
Concerning Activities Directed at Underwater Cudtuderitage annexed to the CPUCH”. Doubt remains
on how an annex can be applied without Italy beingarty to the treaty to which it is annexed and
without applying the main provisions of the tred@sgelf, in particular Art. 8 CPUCH relating to the
heritage located in the 24-mile contiguous zone.

Under Law 8 February 2006, No.*§lecological protection zones may be establishgdrizkthe limits
of the Italian territorial sea. This law providést, in such zones, Italy can exercise its jurtguicalso as
regards the protection of the archaeological astbtical heritage. However, the law is still on pas
the decrees that are necessary for its implementhtive not yet been adopted.

Sadly enough, it appears that the sensible messagjag from the CPUCH has not yet been appreciated
by a sufficient number of Stat¥sin particular, it was very disappointing to seatflipy Resolution 59/24
(“Oceans and the Law of the Sea”) adopted on 17&her 2004, the United Nations General Assembly

urges all States to cooperate, directly or throogimpetent international organizations, in taking
measures to protect and preserve objects of anewldygical and historical nature found at sea, in
conformity with article 303 of the Convention [ettNCLOS] (para. 7).

Not only is the CPUCH not even mentioned, but #go 303 UNCLOS, that is, the provision which
includes the invitation to looting (para. 3), isprasized as a model! Italy, instead of voting agidime
draft resolution or at least abstaining, cast imadtive vote with the following explanation:

Italy voted in favour of draft resolution (...) éled "Oceans and the Law of the Sea", although thi
year did not sponsor the draft resolution. In teigard, Italy would like to underline its concerns

48 Interrogation No. 4-14243.

Gazz. UffNo. 52 of 3 March 2006.

For the time being (February 2009), the CPUCH been ratified by twenty-two States. It has enténtd force on 2
January 2009.
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with regard to paragraph 7 of the resolution. Fitaty believes that reference should be made to
the United Nations Convention on the Law of the Séee Montego Bay Convention - in general,
since article 149, in addition to article 303, reféo the protection of the underwater cultural
heritage.

Moreover, Italy also believes that mention shoulveh been made of the United Nations
Educational, Scientific and Cultural OrganizatitiNESCO) Convention on the Protection of the
Underwater Cultural Heritage. The UNESCO Conventvas negotiated and adopted to clarify and
strengthen the contents of the relevant UnitedaNatConvention on the Law of the Sea provisions
and to provide a specific and better regime forgtatection of the underwater cultural heritage.
The UNESCO Convention deserves to be mentiongtkinesolution 35

The United Nations General Assembly took a morarmad approach in Resolution 60/30 on oceans and
the law of the sea, adopted on 29 November Bp0dere it did not refrain from “mentioning” the
CPUCH and it noted

the effort made by the United Nations Educatioientific and Cultural Organization with
respect to the preservation of underwater culhestage, and notes in particular the rules annexed
to the 2001 Convention on the Protection of the ddwdter Cultural Heritage that address the
relationship between salvage law and scientificgiples of management, conservation and
protection of underwater cultural heritage amongjge their nationals and vessels flying theigfla
(para. 8).

Some doubts that the “venerable” salvage law isbidst way of protecting the underwater cultural
heritage seem implied in another paragraph ofabkelution, where the General Assembly urges

... all States to cooperate, directly or througmpetent international bodies, in taking measures to
protect and preserve objects of archaeologicah#stdrical nature found at sea, in conformity with
the Convention [= LOSC], and calls upon States dokvtogether on such diverse challenges and
opportunities as the appropriate relationship betwsalvage law and scientific management and
conservation of underwater cultural heritage, iasigg technological abilities to discover and reach
underwater sites, looting and growing underwaterise» (para. 7).

The word “looting”, which makes its appearanceha tesolution, clearly shows what the most serious
danger is. Time will tell whether the CPUCH, whishthe appropriate instrument for the fight against
looting, is fully appreciated.

51 U.N., General Assemblyfficial Recordsdoc. A/59/PV.56 of 17 November 2004.

The same approach is repeated in ResolutionBldRdd 62/215 on “Oceans and Law of the Sea”, adopy the
General Assembly in 2006 and 2007.
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The Protection of Underwater Cultural Heritage in International Law:
Challenges and Perspectives

Valentina S. VadP

Abstract

Ancient shipwrecks contribute to our understandifichistory, providing a glimpse into different
epochs and societies. In recent times, the advasenh technology has made it possible to findit vis
and remove artefacts from shipwrecks that have lkegbt remote in the abyss for centuries. The
increasing capability to reach these archaeolodieasures has intensified the debate on related
ownership and management issues. While privatesabtve claimed possession rights under the law
of salvage and the law of finds and sold the actefahe scientific community and the public agér
would demand the preservation of cultural heritaQealing with the clash of these conflicting
interests and philosophies, courts have struggtedsettle cultural heritage disputes. Given the
international dimension of most of the disputescewning the recovery of ancient shipwrecks,
underwater cultural heritage has become the lastiér of the international legal debate. This gtud
aims at proposing a theoretical framework in orttereconcile private interests with the public
interest of cultural heritage protection in intdromal law. It is argued that international law ded¢o

be interpreted and reshaped to better protect wader cultural heritage. The conservation of
underwater cultural heritage would not only stinelaeaceful relations among nations, but would
represent a factor for economic, social and culieaelopment.
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1. Introduction

Historians record that when the French battleshgmtbn was hit by a German submarine in the
Mediterranean Sea on 18 March 1917, Captain Delagehis officers stood on the bridge and ‘made
no attempt to leave the ship as it went dofviihe vessel was travelling between Toulon and Corfu
and was carrying over 1,000 men when it was atthtikseGermany’s U-64 submarine. The Danton
rested on the floor of the Tyrrhenian Sea for desadhtil it was accidentally discovered during a
survey for a gas pipeline between Algeria and Jtabout 35 km southwest of the island of Sardinia.
The Gasdotto Algeria Sardegna Italia (Galsi) catsor, which is building the pipeline, immediately
acknowledged the cultural significance of the leatiip and decided to re-route the pipeline away
from the wreck site. Although the French AdmiraKykeen to see the site protected, it is improbable
that efforts to recover the shipwreck will be matecause of their prohibitive costs. The Danton,
which was one of the largest French naval vesdeheioera, lies 1,000 meters below the sea evel.
More probably, the Danton will keep lying on thelked, as the peaceful grave of Captain Delage and
part of his crew.

While the case of the Danton does not appearise @mplex legal issues, the discovery of other
shipwrecks in the Mediterranean Sea has giventoise series of admiralty claims and subsequent
disputes. In recent decades, the advancement lufidegy has made it possible to find and recover
artefacts from shipwrecks that have been kept rentotthe abyss for centuries. The increasing
capability to reach these archaeological treasonaises the debate on their governance as timely as
ever. The research questions of this contributi@n ldow do States and private actors interact én th
salvage of ancient shipwrecks? What is the relelegdl framework? Has the current legal regime
reached an optimal balance between the differ¢etasts at stake?

The argument will proceed as follows. First, thiscée defines the multifaceted concept of undeewat
cultural heritage. Second, it specifically explosesne recent cases involving Mediterranean cultural
heritage. This focus is due to the fact that thelitdéeranean Sea may be defined as a ‘Sea of Human
Civilization’* and is particularly rich in underwater culturalritege. These cases are paradigmatic
examples of the complex legal issues raised byditbeovery of underwater cultural heritage. Third,
this article scrutinizes the regime complex whicbveyns underwater cultural heritage at the
international level. Fourth, this contribution oea model for establishing a synergy between
different international actors.

2. Treasures Beneath the Sea: The Concept of Undeater Cultural Heritage

Historic sunken vessels constitute the essencaddrwater cultural heritage (UCH). The concept of
underwater cultural heritage is much broader thowaghit can be defined as ‘all traces of human
existence having a cultural, historical or archagial character which have been partially or tgtal
underwater, periodically or continuouslyfor a certain amount of time. This amount of tiise

2 J. Amos, ‘Danton Wreck Found in Deep Water’, BE&ws, 19 February 2009

A suggestive video allows the public to watch tbenains of the ship, its bridge, turrets and casndhe video is
available at the ANSA (Agenzia Nazionale StampaoBiga) website: https://www.ansa.it/site/notiziddonews/
30secondi/italia/2009-02-21_121308781.html (acaksse24 March 2009).

Mr Papathansopoulos (Greece) proposed to congideMediterranean sea as ‘Sea of Human Civilipatituring the
negotiations of the Council of Europe. See Parligiary AssemblyThe Underwater Cultural HeritageReport of the
Committee on Culture and Education, Doc. 4200-E53sBburg, 1978, App. IV, Individual submissions157.

United Nations Educational, Scientific and Cudu©rganization, Convention on the Protection of thnderwater
Cultural Heritage, Article 1.1. See below, SectioB.
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expressly specified by certain international lastiament8while it is left undetermined by othets.

Underwater cultural heritage needs protection foumber of different reasons. First, cultural laeyé
has a historical and archaeological value, adatval discourse and reflection upon the past. While
same rare cases aesthetic beauty alone wouldyjestifsideration of certain archaeological remins,
in other more frequent cases, it is the narratimenected to the object which makes it uniqgue and
fascinating. In this sense, underwater culturaithge gives us insight not only into trade routed a
shipbuilding but also lifestyle, rituals and bedi¢fhat no longer exist.

Second, underwater cultural heritage has an imtrimaportance because of its uniqueness. All
underwater landscapes assume a ‘phantasmagorivansion®: they let us enter into the fourth
dimension, i.e. the dimension of time. Discoverimglerwater cultural heritage is like gaining access
to the secrets of a civilization in its entiretyaacertain point in time. Not only are ancientpstiiecks
very often well preserved due to the low oxygen ingrenvironment, but they neither present
alterations, nor stratifications as in the casdéanfl archaeology, where almost everything is altere
through time® Thus, underwater cultural heritage well representime capsulewaiting to be
unlocked.

Third, cultural heritage may contribute to the fatian and preservation of cultural identity and, by
fostering people’s sense of community, it can hasidociative valu€. In this sense, maritime cultural
heritage’? which includes the underwater cultural heritagd amaritime landscapes, deserves special
mention as it may contribute to building a commaenitity. For instance, archaeological objects found
at the bottom of the Mediterranean Sea contribotbuilding a European identity by fostering the
sense of ‘unity in diversity*® UCH has a truly cosmopolitan character, oftenvitegi from regional
trade in which ships wrecked at a distance fronr thrégin or destination. It was common that vessel
built in a certain country transported cargoes fama country to another, under a third countryég) fl
with a cosmopolitan crew. Also, the shipwreck mayldrated not only in international waters but also
in the territorial waters of a given country. Whilenay be argued that only the special circumsanc
of the case made the ship sink in a given areaghanargument would underline that certain places
constitutemaritime cultural landscapeas they have represented maritime trade routesefuturies.
The cosmopolitan character of underwater cultueaitdbge makes it a worthy object of protection by
international and regional law treaties and customs

For instance, the UNESCO Convention of the Ptmeof Underwater Cultural Heritage indicates aigu of at least
100 years. UNESCO Convention of the Protection mdié&iwater Cultural Heritage, Article 1.1.

For instance, the United Nations Conventionlanltaw of the Sea merely refers to historical amth@eological objects
without defining their characteristics or makingerence to the time. See below, Section 5.B.

For instance, the famo@sonzi di Riacgltalian for ‘Riace bronzes’), which were found &ub in 1972 off the coast of
Riace, near Reggio Calabria, are major additiorthecsurviving examples of Greek sculpture. ThenBes belong to a
transition period from Archaic Greek sculpture ke tearly Classic style. They are currently housgdhe Museo
Nazionale della Magna Grecia in Reggio Calabralylt

® J.-M. Blas de Roblés, ‘The Deep Dive Syndrom&he UNESCO Courier (2009).

10 As an author puts it, ‘land sites typically presstratum after stratum of occupation. [...] Frediyeartifacts from one

period become mixed in with those of another whesita is disturbed making the archaeologist's ueliag of the
puzzle more difficult.” See R. F. Marx, ‘The Disagaping Underwater Heritage’ Museum 137 (1983) 94t B,

1 For a similar argument, see S. Scafitfihio Owns Culture? Appropriation and AuthenticityAmerican Law(Rutgers

University Press: 2005), at 35.

The maritime cultural heritage includes marititardscapes and undersea objects. This contribdes not deal with
the maritime landscapes, but focuses on the uralersiural heritage of the Mediterranean Sea. Orlitderanean
landscapes, see for instance A. Vallega, ‘The @b&xtltural Heritage Facing Coastal ManagementO®Qt Journal of
Cultural Heritage 1, 5-24. On maritime landscape® C. Westerdahl, ‘The Maritime Cultural Lands¢c4h692) 21
International Journal of Nautical Archaeology, 5-14

12

13 See P. StichGulture Européenne ou Europe des Cultur@sPlarmattan: Paris 2000).
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Finally, underwater cultural heritage holds a $p#i dimension, as in many cases these ancient
vessels represent a sort of collective burial fur people who lost their life at the time of the
shipwreck!* While in some cases, the survivors provided a rifgism of the shipwreck, in other
circumstances, only the relic may resolve the hisab jigsaw, a collective disappearance which
happened centuries before. Therefore, discoverirghipwreck is like rediscovering the history
connected with it.

3. The Maritime Cultural Heritage of the Mediterran ean Sea

As the Mediterranean Sea has been navigated dimcenbst ancient times, its seabed is rich in
shipwrecks and archaeological objettd’he abundance of archaeological material andlebal
vacuumwhich is created by the patchwork of incoherentnmgy has determined a trend towards the
unsustainable exploitation of these cultural resesir The recent discoveries of a series of shigksrec
by private companies and the subsequent dispeddidhe recovered cultural goods have raised a
number of legal issues, including issues of manag¢mnd ownership.

A notorious case is that of the British si% Persiawhich was torpedoed by a German U-Boat
(Unterseebogtand sunk on December 30, 1915. The attack, uthdecommand of Max Valentiner,
broke customary law or th@ruiser Ruleghat required firing a warning shot across the lowrder

to allow the passengers of merchant ships to diaekniefore the combat.The SS Persiasank in
five to ten minutes killing 343 of the 519 on bo&fdfter almost 90 years, a British company found
the wreck of théPersiawhich was lying in waters at more than 3,000ftgde®mong the discoveries,
there were several unopened bottled/etive Cliquotthampagne, cutlery, pipes and more than 200
rubies and other precious stones which had belotwtie: Maharajah Jagatjit Singh.

From a legal perspective, several questions &iseuld the area be declared a war grave? Who owns
the found objects? According to the salvage lathefUnited Kingdom, the salvors are entitled to the
possession of the treasure unless the ownersmetiiai objects within one year. Wrecks which remain
unclaimed become the property of the Crown, anehafihe finder is allowed to keep items in lieu of a
salvage award. To the knowledge of this author hities of the Maharajah have not filed any suit to

14 For example, over 1500 perished when Thianic sank. After the wreckage was discovered in 1985DbyRobert

Ballard, the US Congress enacted legislation dirgdhe Department of State to negotiate an intemnal agreement to
designate the wreck as a maritime memorial anddtegt it from looting and misguided salvage. Se®CBryant, ‘The

Archaeological Duty of Care: The Legal, Professipaad Cultural Struggle over Salvaging Historic@recks’, 65

Albany Law Review 97, at 100 note 21 (2001-2002nifarly, after the passenger carrldfS Estoniasank taking more
than 800 passengers and crew with it in 1994, Estéiinland and Sweden concluded an agreement esidrthted the
wreck as a maritime grave. See M. Jacobsson afldtbers, ‘Rest in Peace? New Developments Conuogtthie Wreck
of the M/S Estonia(2000) 69 Nordic Journal of International Law 317.

The Mediterranean culture iglalassicculture, where the sea occupies a central roleareconomics and imaginary of
the involved communities. See F. Lenzerini, ‘Ilidrafficking in Cultural Objects and the Protectiof World Cultural
Heritage’ Paper presented at the Ninth Mediternameaearch Meeting, Florence and Montecatini Tert@el5 March
2008, organized by the Mediterranean Program ofRbleert Schumann Centre for Advanced Studies aEthrepean
University Institute, at 5-6.

15

18 Because of his unorthodox methods of attack, Malentiner was considered a war criminal by theesl| but was never

extradited. R. Compton-Halfubmarines at Wat914-1918 (Periscope Publishing: 2004).

Among the victims there was Eleanor Thornton,rtfaelel who inspired the iconic flying lady whichaaids the bonnet
of the Rolls-Royces. See C. Hastings, ‘Wings ofi@esThe Secret Love Affair that Inspired Rolls-Res Flying
Lady’, The Telegraph, 21 April 2008.

18 G.S. Aujla ‘The Saga of Maharaja’s Sunken TregisBunday Tribune India, May 27, 2001; ‘Gems Rekikin Deepest
Salvage Operation’, Sunday Times, 9 July 2006;lrath-Wright ‘The Persia’s Fateful Voyage' BBC Ngw0 May
2008.

17
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recover a part of the property.

The destiny of théersiais strikingly similar to that of th&ncona an Italian-American liner, which
sank on 6 November 1915 close to the Sardiniantcéasm a historical perspective, its recovery
sheds light on a dark corner of WWI, as fhecona which had been making frequent trips between
Naples and New York since 1908, was carrying nosgonmunitions, and on board were mostly
Italian women and children emigrants when it wasled by U 38, under the command of Valentiner.
At the time of the incident, the public was outrdigdfterwards, however, the sinking of civilian
passenger liners by German U-boats would becomencomlace’”

From a legal perspective, problems arise as tadermination of the ownership of the wreck and its
artefacts. The wreck is valuable not only for itstdrical and archaeological significance, but also
because it is believed to contain valuable cargluding bars of gold. The wreck has been found and
identified by Odyssey, a US salvage company whghspecialised in the recovery of ancient
shipwrecks and generates revenuntsr alia through the sale of coins, artefacts and merclsandin
April 2007, Odyssey filed a ‘warrant of arréstreni establishing a maritime lien on the shipwreck of
the Anconaand becoming substitute custodian of the artefasvered’ As Spain feared that the
shipwreck might belong to its fleet, it filed a &t in this case stating that it did not intendyive up
rights to any Spanish property which might be angite. Subsequently, when the ship was identified
as theAnconawithout any doubt, Spain voluntarily dismisseddt@im since the wreck was neither in
Spanish waters nor a Spanish ve&s€lther Mediterranean states might have an intémebe wreck.
However, the exact location of the wreck is unknoWrit is in the high sea, freedom of the sea
prevails. Further, the passenger liner was owned fpvate (ltalian) company, not by a state. Final
doubts arise as to the qualification of theconaas underwater cultural heritage, since the ship ha
been underwater for more than ninety years, butrdarg to the UNESCO Convention, one hundred
years are required to classify an artefact as sedeheritagé’ If the shipwreck lay in territorial
waters, the admiralty court’s decision might not &eforceable, because it would amount to
extraterritorial jurisdiction or to a violation a@he cultural public policyof the coastal state. As the
exact location of the shipwreck is not known, thase mere hypothesis.  The risk is that cultural
goods are dispersed forever, as happened in tkedfathe French shiGeneral Abbatucdi* The
shipwreck was located in 1996 by a salvage compBlue Water Recoveries Itd., which recovered
jewellery and coins and sold the cargo at Christies 7 October 1997; since then, some goods have
been re-sold through the internet by antique de&lédnly some items of archaeological value have
been bought by museums and are now located alhdrite world®

19 Ppart of the cultural objects is exposed in thauieu Maritime Museum at Bucklers Hard, Hampshire.

20 For days thdNew York Timepublished detailed accounts of the event. New Yfirkes, 12 November 1915. On the
‘submarine question’, see ‘British Advocate DouBlyned Ships’ New York Times, 20 November, 1916gtRje Put to
Test in Arabia Sinking- Note From Berlin Shows Sualime Sank Liner Without Investigation’ New Yorkmiés, 8
December 1916.

2L Case No. 8:07-cv-00616 (M.D. Fla. Filed Apr. 802).

22 gee Odyssey Marine, Press Release No. 177, ‘©gydarine Exploration Announces 2008 Financial Re§uMarch
11, 2009, at 11.

22 UNESCO Convention, Article 1.

24 The ship was en route from Marseilles to Civitanrea, carrying several millions French francs agftafor Pope Pius IX
in 1869, when it collided with a Norwegian barkeet24 miles off the north Corsican coast.

% For instance, E-Bay recently sold gold jewelrg avatches of th&eneral AbbatucciSee http://cgi.ebay.it/Abbatucci-
Shipwreck-Cargo-Antique-Silver-Pocket-Watch_W0QQZviewltemQQitemZ400029661698 (visited 26 March
2009).

% For instance, the Charleston Shipwreck and He=itentre, in Cornwall UK, displays a leather cdyiclv was part of the
uniform worn by the French soldiers who were on #igbatucci See http://www.shipwreckcharlestown.com/
pages/artefacts.htm (visited on 26 March 2009).
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4. The Pirate’s Dilemma

The dilemma which underlies many disputes concgroiitural goods is whether these goods should
be returned to the original owners who producednther whether the actual possessors should be
privileged simply because of possession. In mamnguoistances, dramatic historical events
characterize the history of certain cultural olgedfor instance, during World War 1, Jewish
communities all around Europe were persecuted lagid properties and even religious objects were
stolen?” Analogously, albeit in a different manner, undervaultural heritage often records dramatic
events and has an emotive dimension which stretitieeBnagination. The stories of shipwrecks are
often marked by dramatic circumstances and lodiwves?® What should be done with the recovered
artefacts? Should the finders be keepers and ssedaveepers? Would this solution not be simplistic
and unfair with regard to the people who perishechose of dramatic circumstances? What about the
danger of dispersing the memory of these histogeahts?

The increasing capability to reach undersea ardbgieal treasures has intensified the debate on
related ownership and management issues. Whilesdiemtific community and the public at large
demand the preservation of cultural heritage, coroi@e salvors who have been particularly
successful in maritime excavation have recoverescby claiming possession rights under salvage
law and selling the artefacts. In the current lefgainework, salvage law contemplates monetary
rewards and incentives for salvaging shipwrecks.

However, salvage involves dilution and irremedidbles of cultural heritage. Selling archaeological
finds may provide monetary rewards in the short ot in the long run it implieslispersion of
cultural heritagé? It has been pointed out that ‘the archaeologisitsk is often like that of a
detective. But what would we think of a detectivbonsells the victim's watch to pay for his
investigations?® According to what may be called tharist view* commercial salvage operators are
contemporanpiratesand should be excluded from working on historigedck sites.

Still, unless salvors can recover underwater rggitat is unlikely that this heritage will ever be
brought to light? Not only are most countries short of funding facls works, but at the same time
face a lack of expertise, shortage of equipmentlackl of historical documents. Even industrialized
countries may find it difficult to invest huge maagy resources in rescuing underwater cultural

27 The literature is extensive. Séeter alia, S. Mann, ‘What’'s A Survivor to Do? An Inquiry mVarious Options and
Outcomes for Individual Seeking Recovery of Nazbtesl Art’ (2007-2008) Loyola University Chicago énmational
Law Review 191; E.A. Maples ‘Holocaust Art: It Isiiways “Finders Keepers, Losers Weepers™: A Labldrt Stolen
During the Third Reich’ (2000-2001) 8 Tulsa J. Co&gnt’l L. 355.

According to historians, the Mediterranean Sea hides the so-called ‘Rommel’s Treasure’. Aftex seizure of silver,
jewelry and sacred objects and the establishmelatbof camps in Tunisia, where more than 2,500 SianiJews died,
the SS attempted to bring the loot to Germany lay Being shelled by the Allies, they depositedttieasure in the sea
off the island of Corsica, planning to recover ftea the end of the war. Ever since, the undiscedereasure has
attracted generations of treasure hunters. Segeilnfann, ‘New Research Taints Image of Desert Rommel’, Der
Spiegel- International, 23 May 2007. A British rasgher, Terry Hogdkinson, has recently claimeddwehlocated the
treasure in waters less than a nautical mile froentbwn of Bastia. If the treasure was recoversslja of ownership
would arise. Under French law, the proceeds froentteasure would be split between the state amsktiuio found it.
However, in this case, the state would seemingdp aty to find any surviving relatives of the origl owners. H.
Samuel, ‘Rommel’s Sunken Gold “Found” by Britishgext’, Telegraph, 19 July 2007.

29 gee generally, O. Varmer ‘The Case Against tlevi®)e’ of the Cultural Heritage’ (1999) 30 Journ&Maritime Law
& Commerce 279.

%0 ‘Beneath the Water, Heritage in Search of Intéonal Protection’ (2009) 1 UNESCO Courier.
31

28

Professor Scovazzi may be considered one giuhist defenders of the preservation of underwater calltueritage. His
work includes R Garabello and T. Scovazzi (e@leg Protection of the Underwater Cultural Herita@éartinus Nijhoff
2001).

32 F. Booth, ‘The Collision of Property Rights andlfDral Heritage; the Salvors’ and Insurers’ Viewqs' in B. Hoffman
(ed)Art and Cultural Heritage- Law, Policy and Practjc293-299, at 299.
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heritage. While certain shipwrecks have been foanddentally and/or have been excavated by
maritime archaeologists through public fundingstilsirarely the case.

These different positions on the appropriate |égahework to deal with underwater cultural heritage
are based on different theoretical assumptionsth@none hand, the mercantilist approach aims to
reward the work of salvors. On the other hand, ghest approach is based on the conception of
cultural objects as the common heritage of mankDealing with the clash of these conflicting
interests and philosophies, courts have struggtedettle cultural heritage disputes. Given the
international dimension of most of the disputesgarwater cultural heritage has become the last
frontier of the international legal debdfe.

5. The Legal Framework

A regime complexyprotects underwater cultural heritage at the nagonal law level. Paradoxically
though, this abundance of legal sources and diseplhas not clarified the important issues of
ownership and management of undersea heritage.

A. The Law of Salvage and the Law of Finds

The law of salvage and the law of finds constitwte bodies of law which have come to govern the
recovery of underwater cultural heritage. Those wdamver shipwrecks may invoke both the law of
salvage and the law of finds in order to get a revmefore admiralty courté.If the Court affirms its
jurisdiction, it will then focus on the specificcta of the case to verify whether the law of sadvag
the law of finds apply. The two laws cannot be diameously applied because they serve two
different purpose®

Salvage law, which some authors deem to be pathefus gentiumor the law of all nation®
governssalvage which is the act of rescuing life or propertyrfreril in water’” The goal of salvage
law is thus to provide an incentive to mariners ahip-owners’ solidarity® By way of analogy,
admiralty courts have applied the concept of savwaghe recovery of ancient relics. If a privatéoa
rescues an ancient shipwreck, thus being considaredlvor, she is entitled to obtain an award

J. Nafziger, ‘The Present State of ResearcH. eipatrimoine culturel de I’humanité- The Cultutd¢ritage of Mankind
(Académie de droit international de la Haye- Haguademy of International Law, 2005), at 216.

3 Admiralty courts are ordinary courts exercisingigdiction and hearing disputes under the rules jprocedures of

admiralty law.

% See generallfHener v. United State§25 F. Supp. 350. ‘Sharp theoretical differeneest between the law of salvage

and the law of finds, although which one is apfileao a particular case may present some difficdihe clear major
premise of the law of salvage is that the proptivéy is the object of the salvage act is owned drggns other than the
salvor. The purpose and rules of the law of sahagedesigned to accord the salvor a right to corsgt@on, not title.
[...] The assumption of the law of finds is that titee to the property may have been lost. [...] Thignary concern of
the law of finds is title to the property’.

% E. Boesten, Archaeological and/or Historic Valea®hipwrecks in International Waters (CUP: Camipei?002) at 93.

37 salvage may have a contractual or factual origirihe first case, it is the contract that regedahe proceedings and the

reward. In the second case, to have a valid claimeward, the salvor must show that the propextyed was imperilled
and there was a benefit for the property. The sdlas a maritime lien on the salved property anesdwt need to return
the property to the owner until his claim is saidf Also the salvor may file a claim rem against the property, in
which case the court will take possession of tloperty unless the owner posts a bond to securasele

% In an old case, the United States Supreme Calttewplained the rationale of salvage law stathmas ‘Compensation as

salvage is not viewed by the admiralty courts nyeasl pay, on the principle guantum meruif...] but as reward for
perilous services, voluntarily rendered, and asndncement to seamen and others to embark in sndartakings to
save life and property. Public policy encourages lthrdy and adventurous mariner to engage in tlaesgious and
sometimes dangerous enterprises [THe Blackwall 77 U.S.1 (1869) at 14.
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granting her a reward. The reward often consista génerous percentage of the value of the saved
vessel or part of the sale proceedings and aungiosfirecovered treasures and artefacts.

This is extremely problematic from a cultural pgligerspective, because salvage law, as it has been
traditionally shaped, is not apt to deal wjheservationor evenprotection of underwater cultural
heritage in the common interest of mankiid®n the one hand, admiralty law provides a powerful
incentive to salvors to dedicate time and moneyigoovering and rescuing ancient shipwrecks. As an
author highlights, ‘Fame aside, the potential feeravhelming financial reward is the true engine
behind the salvaging of historic shipwrecks.Salvaging ancient shipwrecks is prohibitively
expensivé' and remains extremely risky from a financial pahtview*? On the other hand, salvors
lack expertise and often damage or destroy histshipwrecks and artefacts. Further, as selling
artefacts constitutes the primary method of capitaj shipwrecks, commerce of the artefacts implies
a loss from an archaeological perspective, becatfise the sale the artefacts are no longer availabl
for further study.

When no owner exists or can be determined, they parb recovers the property at sea is entitled to
the application of the law of find8.Under this ancient doctrine, title to the abandbpeoperty is
given to the finder. While under salvage law, thé/ar merely possesses the ship, under the law of
finds, she is entitled to property, as the lawiotl$ assumes that ‘the property involved was never
owned or was abandonei’Thus, in order for someone to qualify as a findée must prove that the
original owners abandoned the shipwré&tk.

B. Multilateral Legal Instruments for the Protdaimn of Undersea Heritage

The 1982 United Nations Convention on the Law ef §lea (UNCLOSI which governs virtually all
aspects of the law of the s€anly marginally deals with underwater culturalitege. Although the
UNCLOS recognizes the obligation of States to miotrchaeological and historical objects, it
includes only two provisions (Article 149 and Al@@B03) referring specifically to archaeologicatlan

3 See, e.g., P. Fletcher Tomenius, P. O’Keefe andWilliams, ‘Salvor in Possession: Friend or Foe Marine
Archaeology?’ (2000) 9 International Journal of {Gtal Property 263.

40 see Bryant, ‘The Archaeological Duty of Cargted at 107.

41 It is estimated that salvage operations cost rtime $30,000 per day. See Bryant, ‘The Archaechidbuty of Care’,
cited at 111.

42 |bidemat 107.

3 The law of finds has its roots in the common lawases such @erson v Postin Pierson a New York Court denied a
hunter’s claimed right to a fox, holding that themn pursuit of the animal did not grant title toTitle was given to a
second hunter who seized the fB%erson v Post3 Cai. R. 175 (Sup. Ct. N.Y.1805).

4 Hener v. United State§25 F. Supp. 350, 356 (S.D.N.Y. 1981) cited byW# Wilder, Application of Salvage Law and
the Law of Finds to Sunken Shipwreck Discovebesense Counsel Journal 92-105 at 93 (2000).

The determination of the abandonment of the ghifes from a jurisdiction to another. While thdatBh law of finds sets
the time limit of a year and a day for filing aiofa the US law does not set a time limit. AccordbogUS courts ‘the
passage of time does not necessarily mean thapriygerty has been abandoned as long as the owneshmaw
continuous intent to salvage’. Further, ‘under &reerican rule the finder not the sovereign becothesowner, if no
valid claim is made by the owner’. See T. J. Runy@hipwreck Legislation and the Preservation of @alged
Artifacts’ (1990) Case W. Res. J. Int’l L. 31, 35.

46 United Nations Convention on the Law of the Spaned for signature Dec 10, 1982, 1833 UNTS 397eamered into
force Nov 16 2004. As of February,12008 155 States have ratified UNCLOS.

47 As Prows puts it ‘The 1982 United Nations Coni@mbn the Law of the Sea (UNCLOS) represents thmination of
thousands of years of international relations, kicinfand now nearly universal adherence to an engwrder for ocean
space that is the most significant achievementrf@rnational law since the UN Charter’. See PvwRtdhough Love:
The Dramatic Birth and Looming Demise of UNCLOSgerty Law New York University Public Law and Legal
Theory Working Paper No 30, 2006, at 1.

45
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historic objects and establishing an obligatioprimtect thent®

Under UNCLOS Article 303, States have the dutyrtuigrt objects of an archaeological and historical
nature found at sea and shall co-operate for thipgse®® States can establish an archaeological zone
within their contiguous zori&and thus may consider the removal of any archagealbor historical
object from the contiguous zone as an infringementhe Conventiorl> Notwithstanding these
provisions, the content of the coastal state’stsighfar from clear. In addition, Article 303 alstates
that UNCLOS does not affect the law of salvagetbepadmiralty rules’

In parallel, Article 149 states that all objectsanf archaeological and historical nature founden t
seabed and ocean floor beyond the limits of natiguwdsdiction (the so-called Area) ‘shall be
preserved and disposed of for the benefit of mahki® a whole, particular regard being paid to the
preferential rights of the State or country of orjgor the State of cultural origin, or the Stafe o
historical and archaeological origin.’

Not only do the two provisions not define what ddoges an archaeological and historical object, bu
nor do they mention the measures to be taken tegirthese. Also, there seems to be an intrinsic
ambiguity in the regime established by the ConeentAuthors have highlighted that while tineipit

of Article 139 seems to give preference to an mag#onalist conception of undersea cultural heetag
(‘larchaeological objects] shall be preserved aispabed of for the benefit of mankind as a whole’)
the remaining part of the provision seems to adopationalist view of cultural objects (‘particular
regard being paid to the preferential rights of 8tate or country of origin, or the State of cudtur
origin, or the State of historical and archaeolabiarigin’).>® Thus, the Convention expressly left
room for the elaboration of a more detailed pravectegime by a specific international instruméht.

A more specific instrument for the internationabtgiction of underwater cultural heritage is the 200
UNESCO Convention on the Protection of the Undeewa&ultural Heritage (hereinafter CPUCH
Convention}® The elaboration of the Convention, which has prstered into force on Januarf 2
2009, reflects the increasing awareness reachédihwvtite international community of the importance
of protecting underwater cultural heritajeThe Convention recommends situ preservation of
underwater cultural heritage and provides a rule against its commercializatfon trade or
speculatiort? thus embracing theurist approach? The idea behind these provisions is to foster

For a detailed analysis of UNCLOS provisions datid to underwater cultural heritage, see fomimst, M. Papa Sokal,
‘International Law for the Protection of Underwateultural Heritage: Can Our Past Be Salvaged?’ 520® Culture
Without Context.

4 UNCLOS, Article 303.1.

0" The contiguous zone is a band of water extenflomg the outer edge of the territorial sea to ug4mautical miles from

the baseline, within which a state can exert lichitentrol for the purpose of preventing or punighimringement of its
customs, fiscal, immigration or sanitary laws aegulations within its territory or territorial sea.

51 UNCLOS, Article 303.2.
52 UNCLOS, Article 303.3.

53 UNCLOS, Article 139. See D. Curfman, ‘Thar Be eedsure Here: Rights to Ancient Shipwrecks in mmaéonal
Waters- A New Policy Regime’(2008) 86 Washingtonivgnsity Law Review 181-207, at 200.

54 UNCLOS, Article 303.4.

% The Convention on the Protection of Underwateltu@al Heritage was adopted on 2 November 200heathirty-first

session of the UNESCO General Conference, 41 ILNR802). The Convention is entered into force diauary 2009.

G. Carducci, ‘Introduction to the UNESCO Convention the Protection of the Underwater Culturalitdge’, in R.
Grenier, D. Nutley and I. Cochran (ed&Jpderwater Cultural Heritage at Risk: Managing Netliand Human Impacts
(2006) 20-22.

Convention, Preamble, Article 2(5), and Rule thef Annex

%8 CPUCH, Article 2(7).
59

56

57

For commentary see C. J.S. Forrest, ‘Defining &mater Cultural Heritage' (2001) 31 The Journal Ndutical
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tourism development related to archaeological disges. Ideally, once the resource has been sold,
particularly in a foreign state, it is no longepalle of providing any further economic benefithe
State in which it was found. Consequently, admjrktv i.e., the law of salvage and the law of finds
are retained in the Convention but in an attenufited. Under Article 4, salvage activities relatitog
underwater cultural heritage may apply only if tlaeg authorized by the competent authorities, lin fu
conformity with the Convention.

Perhaps the most important achievement of the Cuioreis represented by its Annex. Having a
technical nature and having been drafted by ardbgests, the Annex benefited from a rather
unanimous support at the time of its adoption axlates the need to preserve underwater cultural
heritagein situ, but also the possibility of adopting differentasares for protecting or diffusing the
knowledge of underwater cultural herit&delso, the Annex reaffirms the idea that culturbjests
should not be considered as mere commoditigéith regard to the legal status of the Annexs ihot
legally binding, as it clearly follows the Conventis status. However, in this context, it is worth
recalling the trend in international law to use ittea ofstandardsto complement and further the role
of rules®® While standards are not traditionally mentionecagst the sources of international law
listed by Article 38 of the Statute of the Inteinaal Court of Justic& they have become more and
more influential in shaping state conduct in ingdional relations. As the Annex is widely recogulize
as embodying professional standard guidelines,jghtvbe replicated in national legislation without
the need of ratifying the Convention.

Because of its controversial provisions, the Cotivarhas a mere twenty two parties so*fafhere

are numerous reasons why states are reluctantify tree Convention. Perhaps the most influential
lies in the Convention’s utopian character. The ¥emtion adopts purist or preservationist approach
to underwater cultural heritage protection, allogvsalvage in a very limited way. However, States
lack the financial resources to implement it. Indiidn, by requiringin situ preservation, the
Convention seems contradictory as decay and spodagm unavoidable. In conclusion, by adopting a
pure preservationist approach without conceding hmsgpace to private actors’ concerns, the
Convention does not seem to establish a globalersus on the way to protect underwater cultural

(Contd.)
Archaeology, 3-11; P. J. O'Keef8hipwrecked Heritage: A Commentary on the UNESC@v@uion on Underwater
Cultural Heritage (2002); R. Garabello and T. Scovazzi (ed$)e Protection of the Underwater Cultural Heritage
Before and After the 2001 UNESCO Conven(003); S. Dromgoole, ‘2001 UNESCO Convention loa Protection of
the Underwater Cultural Heritage’ (2003) 18 Thestnational Journal of Marine and Coastal Law 59:TW8Momtaz,
‘La Convention sur la protection culturel subaggad’, in T. Malick Ndiaye and R. Wolfrum (edd.aw of the Sea,
Environmental Law and Settlement of Disputes- LiBaricorum Judge Thomas A. Men@907). For a look at the
travaux préparatoiressee J. Blake, ‘Protection of the Underwater Galttieritage’ (1996) 45 ICLQ 819.

80 Annex, Rule 1.

1 Rule 2 of the Annex states ‘The commercial exptin of underwater cultural heritage for tradespeculation or its

irretrievable dispersal is fundamentally incomplatitvith the protection and proper management ofeandter cultural
heritage. Underwater cultural heritage shall nottfaeled, sold bought or bartered @smmercial good§emphasis
added]

A standard involves an idea of reasonableness, of what isaegeptable conduct under the circumstances, thus
functioning as a model against which to evaluatéage behaviours. Standards can evolve in legalstoeventually
giving rise to a sort of global administrative la8ee N. Krisch and B. Kingsbury, ‘Introduction: 8& Governance and
Global Administrative Law in the International Le@arder’ (2006) 17 EJIL, 1-13.

Article 38 of the Statute of the Internationalu®oof Justice states: ‘The Court, whose funct®ioidecide in accordance
with international law such disputes as are sulehitd it, shall apply a. international conventigng; b. international
custom as evidence of a general practice acceptidvac. the general principles of law recognibgctivilized nations;
d. subject to the provisions of Article 59, judiaicisions and the teachings of the most highBlified publicists of the
various nations as subsidiary means for the detetioin of rules of law.]...]

62

63

® The List of State Parties is available at htywrtal.unesco.org/la/convention.asp?KO=13520&laggaaE&order=

alpha (last visited on 21 March 2009). Among thedizranean countries, only Croatia, Lebanon, Libysab
Jamahiriya, Montenegro, Slovenia, Spain and Tutiaige signed the Treaty.
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heritage. This is a missed opportunity, as thentetechnological developments may determine an
increasing looting and dispersion of underwatetucal heritage.

6. Ownership and Management of Underwater CulturaHeritage

This section addresses issues of ownership andgearent of undersea cultural heritage. Ownership
and management of cultural objects are often cewdfus discourse concerning underwater cultural
heritage. Instead, it seems appropriate to draleaxr cut distinction between the two. The concépt o
property is a legal one, which is referred to imwamber of international law instrumefitsThe
concept of management is an economic one, whickrgeo the act of taking care, handling,
supervising and controlling peculiar objects. White two notions often overlap — as the owner
manages his or her own cultural property- these dragrge — as the owner charges somebody with
managing his or her own property.

With regard to the ownership of undersea heritégeregime varies depending on the site of the
recovery. If a shipwreck is found in territorial t®es or in the archaeological zone within the
contiguous zone of the stafethe national law of the state shall apply. In tbisitext, it is worth
recalling that the conflict between the disposech@wand the good faith acquirer is regulated
differently in the domestic law of various stat€®r instance, under common law, the owner can
claim the object which was stolen from him and aeglby a third party. Instead, civil law requires
the protection of the good faith acquifér.

If underwater cultural heritage artefacts are foumthe high seas, difficulties arise with regaodhe
determination of ownership. Article 149 of the UNGS states that all objects of an archaeological
and historical nature found on the seabed and ofteanbeyond the limits of national jurisdiction
(the so-called Area) ‘shall be preserved and dispad for the benefit of mankind as a whole [...].
Underwater cultural heritage may be considered rasirdegral part of the common heritage of
humanity’ because of its universal importafit@he common heritage of mankind ‘symbolizes the
unity of mankind’ and ‘belongs’ to all peoples hetsense that ‘it must be protected and presef¥ed’.
However, this formulation does not establish a favcollective property rights or a ‘distinct
international cultural heritag€ but affirms the objective of protecting underwateltural heritage.

Article 149 of the UNCLOS also requires ‘particutagard’ to be paid to ‘the preferential rightsioé
State or country of origin, or the State of cultwigin, or the State of historical and archaeadab
origin.” As Dr. Anastasia Strati clarified, thisgi@e formulation indicates that particular attentias

8 The right to property is reaffirmed by a seriésnternational law instruments. For instance, theversal Declaration

prohibits arbitrary deprivation of property. See KB, Article 17. The right to property is an extrdynproblematic
notion in international law, as ‘it cannot be easiassified as an exclusively civil and politicajht or as a social right'.
SeeC. Krause, ‘The Right to Property’ in A. Eide, Krause & A. Rosag:conomic, Social and Cultural Righ{t995),
143-157, at 143. The author highlights that ‘Histalty, [the right to property] is associated wiivil liberties, but at the
same time it has strong economic implications anthérefore often discussed in the context of soights.’ Ibidem
Indeed, such right was not included in the 1966dDawnts, because its exact content was a mattebaftelSeeT.R.G.
Van Banning,The Human Right to Proper{2002) 5.

Coastal states are allowed to exercise jurigmictiver undersea heritage found within 24 milesftbe baseline from
which the territorial sea is measured. See Ar€l8(2) of the UNCLOS.

67 M. Schneider, ‘The 1995 UNIDROIT Convention oml8h or lllegally Exported Cultural Objects’ Pageesented at
the Ninth Mediterranean research Meeting, Floreacd Montecatini Terme, 12-15 March 2008, organibgdthe
Mediterranean Program of the Robert Schumann Céstriddvanced Studies at the European Universisfitate, at 3.

6 CPUCH,preamble
8 Strati, ‘Deep Seabed Cultural Property and thei@on Heritage of Mankindgited, 860.
0 A, Strati, ‘Deep Seabed Cultural Property and@oenmon Heritage of Mankind’ (1991) 40 ICLQ 859-884860.
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to be paid to the cultural linkages of a given obje the communities which originateditCultural
heritage is always associated with a given civilera’® ‘historically and socially, it is related to a
particular human group, whether a whole nation virority group within it'”> However, Article 149
of the UNCLOS does not clarify which community shibbe preferred. As mentioned above,
underwater cultural heritage is multicultural hagié par excellencebecause of its cosmopolitan
character. It may be relevant to the state of origfi the ship, the state of origin of the carg® th
coastal state on whose continental shelf the wreak found and to other third states. As Strati
suggested, perhaps the best approach is to admseaby-case approachin the case of ‘difficult
heritage’ i.e. heritage that recalls dramatic es&hti submit that the ethnic communities that
originated the artefact should re-appropriate ltisTis particularly the case with looting of retigs
goods and other riches in time of war, genocide andon and so forth. In these specific
circumstances, equitynfra legem requires the interpretation of article 149 of thilNCLOS
Convention so as to allow restitution and to rigistorical wrongs?

It has been pointed out that ‘conventional propedpcepts do not automatically apply to cultural
goods’”” This inapplicability of common property rules taltaral expressions would be confirmed by
the terminology shift from ‘cultural property’ tetltural heritage™ The concept of cultural heritage
reaffirms the double face of cultural goods: ondhe hand, they may belong to individual owners; on
the other hand, they have historical value andifstgmce for a given people or community. In gethera
terms, if the balance between private intereststl@gublic at large is intrinsic to the same cqbce#
property, this is all the more true with regarcctdtural heritagé? National legislations have limited

the enjoyment of cultural goods in different wafgs, instance by limiting the alienability of cultalr

L |bidem at 886. Strati also proposes (at 888) to adapteffective link’ of nationality envisaged by theternational

Court of Justice in the Nottebohm Casimttebohm Caséliechtenstein v Guatemalaecond phase Judgement of 6
April 1955) ICJ Rep 1955, 4.

See for instance, the case of Yf@us of Cyrenélhe case was complex because the statue is tharRoopy of a Greek
original and was found in Cyrene. When Libya becamdtalian colony, Italian troops took the Venwos €lisplay in
Rome. See A. Chechi, ‘Facilitating the RestitutarCultural Property through Cooperation- The Cafthe 2001 US-
Italy Agreement and Its Relevance for Mediterran€amntries’, paper presented at the Ninth Meditexam research
Meeting, Florence & 